court of King . Benth 


THOMAS FARRESLEY, 


MODERN 


CASES 


Argued and Adjudged in the 


| VRSTHINGT BB. 


In the Reign of Her late Majeſty 


© ANNE, 


" IN TRY 


Time a Sir FOHN HOLT far 
Chief- uſtice there, 


Taken by 


late of the Middle-Temple, Eſq; 
None of theſe Caſes were ever before printed. 


With two Tables, the firſt of the Names of the ll 
Caſes, the other of the 5 Matters. 


—— 


Io the SAYOT: 


Printed by the Aſſigns of Edward Sajer, Eſq; for Jo HN 
Wär THOR in the 3 Cloyſters, 1716. 


Anm 


A. 
Dam'⸗ Caſe. 
Anonymons v. rere 
Atwood v. Burr. K 
Auſtin v. Crisby. 13 

B. | 
Beverly + 1. Pim, | 16 
Blainfield v. March. 141 
Booth v. Johnſon. 143 
152 


Br ook *. Biſhop. 4 


Brooks v. Stroud. 39 


Brown v. Gibbons. 129 
C. 


| Catliſle v. Greenwood, 15 
Chambers v. Jennings. 125 
Clerk v. Yewdal. 106 
| Clifron v. Swezeland, = 
Cole v. Henr 7 
Cooper v. . Hundred if Bu 
ſingſtoke. . 37 
Courtney: Caſe, 140 


1 Cro- 


7 be Nanes of 


the 745 ES, iz 


| Crogate v. Martin. 1035 
Cutting v. Williams. 154 
D. n 
Davila v. Dalmanſer, 8 
Denming v. Cloſe, | iN 
| Elvis v. Mercato. 
Eſt v. Eſſington. 
5 F. 
| | 0 | ö 
Feltham v, Cud worth. to 
Fenwich v. Gravenor. 70 
Fiſh v. Horner. 62 
| Foſter's Caſe, 32 
Fuller's Caſe. 52 
Genel Croſs. | = 37 
George v. Pierre. 31 
Gery v. Hopkias. 129 
Gidden v. Drury. 139 
Goodwin v. Hilton. 77, 97 


Gravenor v. Fenwick. 121 2 


Green way v. Freeman. 


Green v. Rivet. 
8j 
Grips *. A e i 87 


f 
Hall 2. Hill. 84 
Hardeſty v. 88 138 
Hart v. Longfſield. 148 
Harrow's we . 
Harwood d. Parrot. 104 
Haywood v. Davis. 10 
w — | _ * 6 
w v. Prin. Softer e 
Hyon + v. Ballard. 54, 


H 
& \ 


s 
"_— þ I 
$ * 


9 
Jacob v. Dallow. > 
[. = 
Le Noye's Caſe. | = 
Lucy v. Biſhop of St, Davids 
35 

| Lumly #. Quarry. 9 

| Lylly's Cafe ” 15 

| Machil v. Clerk. 18 
Mountague v. Lord Sandwich, 

i} 99 
Oe 

1 Newſon v. W 69 

Nichols: Ca 96 

E 6 1. of) 0. 39 

| 0. 

| Oades v. Woodward: 93 

Ode v. Norclifl. 97 

Owen v. Atkinſon. 156 
Parker v. Collins. | 123 
Pierce v. Henriques. 114 
Prideaux v. . i e 

Rains v. Commiſkiry of the Dio- 

1 Ceſe of Canterbary. Y 146 

d v. Tregeagle. © i all! 48 
ina v. E We. 9 

Lr. Paroch ——— 10 


5 


The Names of the CASES. 


Regina v. Clerk. 


24 
2 2 


Robinſon v. Walker. 


16 & a 
— v. Rogers. 28 5 . 
— v. Maſon. 1 Shield v. Cliff. 104 
— Ü Mayor, &“. of Carliſle. | Shirly v. Right. 29 
_—_ -- 3 Shortridge v. Lamplough. 7r 
— * Blacket 4% Robinſon. | Smith v. Villars. 38 
5 39 | — . Angel, 40 
— v. Templeman. 48 — v. Croſs, 138 
—cy, Clerk. 47 | Stracy,w. Saunders. 123 
— v, Buckbridge, 52 | Sylveſter's Cee. 150 
— v. Iba. de Paroch, dt | 
Caple Surrey. 54 p | 
v. ir John Bucknal. ibid. : | | 
. * 98 Taylor v. Griffith. 115 
— . Harris. 55 — v. Rains, 147 
— v. Lilly. 63 | Thimblethorp v. Hardeſty. 116 
— *. Smit. 77 | Thompkins v. Hill. 6 
— . Cantuell, 9 v. Pincent. — 
| 5 2 | Tuke (Sir George's) Caſe, 12 
_— witty. 83 | | —— 
— v. Parker. 5 86 M 
— 2. Srurney. f 99 | | | 
v. Darby. 100 | Watfon's Cafe. 117 
2 v. Swanſon & af. Tor | Watts v. Roſewel. 53 
— v. Lee. 14 Wharton (LA) v. Sir J. Robin- 
— v. Sewel a Beaus. 118 fon. 3 63 
— 2. Taylor. 123 | Withers v. Harris. 50, 64 
— v. Whiſtler. 129 | Wirtingham v. Broderick. 105 
— v. Pigeonry. 149 Wood v. Sutton. 50 
— L. King. 150 — v. Branford. 104, 12: 
— v. Foxworthy. 153 Woodward Caſe. 
Reignol v. Taylor. 103 
Rice v. Serjeant. 37 1. 
Rigaut. v. Gallifard. 78 | | 5 
Yoxon v. Bennet. 91 


BOOKS 


'ROOKS printed for J. Walthoe. 


Odern Caſes, argued and adjudged in the Court of Queen's. 
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in the Common» Pleas, between the 34th of King Charles the 24, 
and the 24 of Queen Anne: and ſome obſervations upon divers 
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the Judges of the Court of Common: Fleas ; = a and ap- 
roved by the Lord Keeper and all the judges. In two Vo- 
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ded, the Reports of three Modern Caſes, Price 8 4. | 
Caſes argued and deerced in the high Court of Chancery; in 
three Parts, the ſecond Edition careſully cortected. With the Atl» 
dition of many References, Price 1 5o 5 
A General Abridgment of the Common: Law, Alphabetically 
digeſted under proper Titles ; with Notes and References to the 
whole, by Antghthy D'Anvers Elqy In two Volumes, with the 
Allowanee of the Judges, Price 2 0 10s, 1 
Sir Orlando Brideman's Conveyances ; being (ele Precedents of 
Deeds and Inſtruments n the molt conſiderable Eſtates 
in £ng/4.4, drawn and approv'd by: that Honourable Perſon, in 
the time of his Practice: The fourth Edition with Additions, 
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Reports of Caſes taken and adjudged in the Court of Chan- 
cery, in the Reigns of King Charles I. Charles II. and James ll. 
being ſp.cial Cates, and moſt of them decreed with the aſſil- 
rance of the Judges, and all of them referring to the Regilter- 
Books; to which are added learned Arguments relating to the 
Antiquity of the ſaid Court, 'its Dignity, Power and Juriſ- 
diction: The ſecond Edition with large Additions carefully cor- 
rected; in two Volumes 890 1715. Price 105. 5 1 
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the peels, though he got off the ealler fo2 that he hav been 

an Old Cavalier; This he ſaid was in my Loꝛd Hyde's Time, 
dut on the other Þand an Officer is not to be puniſhed foz an 

Etroz in his Judgment. . - „ 


. bo E\©1-+% 
on thei! own knowledge, t 
—. ought to tell the Court ſo; but the fair way had been koz ſich 
owledge. of the Jury as had knowledge of the matter; vekore they 
ag ons to tell the thing to the Court, and be ſwozn as a 
new. EE. = 


Jury dif- Note, Atl this was ſaid by the Court upon a Motion fo) an 

{hor - on; Attachment againſ> a Steward ar an Jnferſoz Court, who 

pad diſcharged a Jury without giving a Uerdif, but the Court 
5 would hear further befoze they granted an Attachment. | 


Doffor Woodward's Caſe. 


Judgment pe Queſtſon was upon the regular entry of a Jubg- 
on i * ment upon a TMarrant of Attozney, Per Cur', Ie u 
rant of. At Pear paſs aftey a Warrant of Aitojns wen, Judgment 
can't be entered upon it without leave of the Court, t if 
one gide a (larrant' in Uacation to give'Yubgment as of 
laſt Term, bis Death does not determine that CUlarrant, be. 
cauſe the Patty was allbe at the Time of the Judgment en- 
ter d; and the Time of entring the Judgment is not erppet 
fed on the Roll but in the Pargin and the uſe of it is foz 
ſecurity of: Purchaſers only, but wthout it, It is good again 
the ne, Alſo if Defendant make default ſo ag Plaintiff 
might have enter d Judgment againſt him, and befoze actual 
entry Defendant dies, yet Plaintiff may enter js Judgment 
as of the Term in which default was made: And Hole quo⸗ 
ted Shelley's Caſe, who dyed at four a Clock in the Mozning 
of the Day on which the Recovery was, ſo that if you reckon 
Hours o Pinutes, he was Dead at the Time of the Reco- 
very had, pet it was held good: So if the Caption of a Fine 
be taken in the Uacatſon, if the CUrit be retoznable the next 
| Term, the Death of the Party vetermines it; but if it be 
retoꝛnable the Term' befoze, it ſhall be well notwithſtanving 
the Parties Death ; 


Erroneous It d Judgment be below ton the Plaintt#, and Etroꝛ is bought - 


Judgment. and the Judgment reverſed, yet if the Recom will — 


, 


* 
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the Court ought to give a new Judgment koꝛ the Plaintitf; 
but if the Judgment be erroneous and againſt the Plaintiff 
in the Perits, that ought to be reverſed, and a new Judg- 
ment given fo2 the Defendant: Per Cur', It erroneous Judg- 
ment be ko Defendant, and it ig reverſed, and the Merits 
appear fo; Plaintiff, he ſhall have Judgment; but if the che. 
rits be againſt Plaintiff, Defendant ſhall have new Judg⸗ 

ment: So in the Exchequer - Chamber; fo they are to refozm * 
as well as to affirm oz reverſe, . 


Atwood & Burr. 


"Rtoz of a Jubgment on a Scl. Tac. agalnſt Vall in the Error oh d 1 Sul bes. 


" Mayoz's Court of Maldſton; the CUrit did recite, that j 
n Plaint was levied in Debt upon a Bond againſt J. S. by 
the Plaintiff the 


th Day of July, the 6th Pear of the Ring, Bail on a 


l 
in Cur' Domini Ke is ville Regis de Maildſton yz and there - Se. Fac. * 


upon a Summons (ſued retoznable the 31ſt of July, and after 
a n{hil thereunto retozn d, a Caplas retoznable the 14th of Au- 
guſt following by which the Defendant being taken, and ap- 
earing on the Retozn of the Cepl corpus the Defendant became 
is Bail, ann enter'd into a Recogntzance to pay the con- 
demnation with cots and charges of Suit q the cl, Fac. did 
kurther reeite a founer Sel. Fac. and commands the Officer $1- 
cut — %. N del. Feel mas retozn'y and Judgment again 
LM — 2 now upon the Crit of Erroz many exceptions 
auen. e | 


I. That in this cafe the Jnfer(oz Court can onlp award Exceptions 
" Exceution of Goods, Lands and Tenements within their Ju- - the S. 


risdif{on, and therefoze the Sci, Fac, ought to run ſo, and nat 
generally as here, : 


2. After Je japnen and a Ven. Fac. to try it, the De- 
fendant in the oziginal relicta verificatione cognovit Adio- 
nem, and Judgment againſt him in 1001. Debt and 30 J. Da- 
mages without auy mention of coſta, and the pzayer of the 
Sci. Fac, againſt the Bail is to have Execution. de debito G- 
dampnis; to not accoving to his Recognixanes. | 


3. The sci. Fac. is in the Bayoz's Name, whereas it ought 
to be in the King's Name, and Teſted by the Papo, it being 
_ a Þdocelſs of the King's Court. — | 

"=P 4+ 


Opinion. 


Ws and the firſt el. ae. not retoznt 


no m10ze than camps te (ietube co, cept 1 be oh fre 
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bel. Far. ketten a it levied the yyth of July, 
Recozd it appears to have been on the x4 
J. M g Scl. Far, 


(parts and here it hs in hac parte, 


* 6, The Command of the Ulrit ought to be to ſummon the 
Party, i found within * Jugſ>ition, but here it ty ge. 


ans pn th 15 


neral. 


7. Here went an al. Sel bac. 
any fo wer ow on the 


' N 


Co which it was anſwered, 
1. By Holt C. J. The Kerpnipante is well taken, that 


in caſe Judgment be againſt the Dekendant to levy the ton · 
demnation of his Odods and Lands any Tene- 
ments; and the common courſe in the Kings Bench is ſo, 
” in the Common-Pleas' thep bind in a um certain, and 

e Summons need not be erage up kd the hu 
Jon of the Court; oz that 6 


yi enthere the demand ie of 11 one naeh ſap 
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7. CUbich is the chief, he asked the Council on the other 
ſide, how they could pzoceen upon a Sci. Fac. which was not 
retozned as here the firſt was not; fo2 there ought to be ſome 
Anſwer to the CUrit, as that the Party had nothing, &c. | 
That he Sci. fecit, o; non eſt Invent, fo if there be no Re- Diem 
18 tom J doubt it will be a Dilcontinuance, and that can't be mec 
cured by appearance; but after Ger dick a Miſcontinuance is oni 
cured, and there being no Retozn to the firſt, oz ſo much as a nuance, G 
\ recital of it on the ſecond, but only ſicut prius precept. eſt; 
it will be hard to maintain it, and (f you don't appear at the 
Retozn you can't appear at all if the Pꝛoceſs be not continu⸗ 
ed down. Ik there be an O2iginal retoznable in Ty Term 
and the Defendant does not appear but comes in Hillary 
Term, all is wrong if there be not a continuance to Hillary 
Term down duely entered: It Sci. Fac. be retomnable die Jovis 
prox* poſt tres Septim. S. Michael. if the Party appear Craſt' 
S. Martini, it will be an incurable Gap, fo2 none can appear 
when he has no Day by the Mrit oz on the Roll, and here is 
neither: And ſuppoſe the firſt Sci. Fac. had been well retozned 
and an Alias iſſues out retoznable in June, and the Defen- 
dant appears in Auguſt, all would be bad without a continu - 
unce entered till Auguſt; becauſe without it the Defendant has 


— 2 A o 


N no 1 Court; but he ſaid perhaps the want ok a Netom 
+ = of the Sci, Fac. might be cured 88 he ap on the Roll where 
1 dhe Teſte and (Mithyg out of the Crit is, which perhaps map be 
} i A a foz an Alias and alſo a Bay Foz appearance z aid ho 
F fald, that upon pleabiiig the Statute of Limitation, de always 


tifed to plead the Retorii and not the Purchaſe of a CUritz |; 
fo? it was the Retvzn that gave the poſſeſſion of the Cauſe 

to the Caurt. And if one were ta continue a Latitat 11 
veral Pears he must get the firſt retamen; upon which Re- 

tom = make your continuanees down tho” pau never take aut 
another; but there muſt be a Retom of the firſt (Crit z fo ik 

4 A Cap, ad Satisfac. be taken out within a Pear, you map conti- 

4 we it dawn as long as pau plealy 10 a Viceeames nan miſit 


reve, ann not be put to a Sci. Fac, qu there is a vaſt difference 
between the CUIrit to which the Defendant bas an Auſtver, 
and one to which be has none; fo if it be a CUrit to which 
the Partp bas a lea, there muſt be ſume (azt of a Reto, 02 


_ that it came tarde, but til there muſt be fome Retozn ; and 
1 fo} this he quoten the Cafe of ir John VIdlan and Welling ; 
| and can any Court hold lea of a Crit befoze it comes back 
to them ? And if you come to ſt {t fozth by leut ales, you 
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Mleh. 13. 


ObjeQion 
to the De» 
elaratien, 
Ge, 


| Opinion, 


55 
the Cauſe was ad recognoſcendum i — — Obligatorlum 


ought to ſet it out at large; and de laid be would ſuppozt lt =. 
| he could fon the (ſake of the Sutton, who bave been at the 
Charge of n the 2 not koz the ſake of the 


Steward 


a they generally oppzeſy the People, [This was 


And the Caſe wag Argued again this Term, and Broderick 
took Exceptions : Firſt, That the Oaiginal Declaration was 
ekendant per Scriptum ſuum Obligatorium, Ge, 
efendant pleads non eſt Fackum, and a Venire to trp 


red' was the Deed of the Defendant, which be ſaid was a con. 
radiftion, and then there being no Day on the Roll to the 
arty but the Pay on the Venire, which ig none, the Venire 
eing contradiſtozp, the Confeton of Relicta Verificatione 18 
void, and the Judgment grounded thereupon erroneous. But. 

anſwered by Holt, Take it to be ſo, and that it is a plain Dil. 
continuance, which is the utmoſt you can pzetend, you can't take 
Avvantage of that in an Erroz upon the Judgment on the Scl. 


Fac. againſt the Bail, It Ball be to an Aﬀion in this Court, 


and a Sci. Fac. againſt the Ball, and Judgment againſt them 
by Nihil Dieit, in a Cit of Etroz of that Judgment they 


- can't ſay tbat "there was no Judgment in the Oziginal Auton. 


ide! Vent. 
78. 


Objedtion 
to the Re- 
torn. 


j Reſponſ, 


becauſe that ought to have been pleaded on the Scl. Fac. fog tho 
it be efſentially areny charge the Bail, there (hould be 
Judgment againſt the Pzincſpal, yet that muſt be taken Ad- 


vantage of in pleading upon the Scl. Fac. and never upon a 


CUrit of Erro. 


Then was objeXed, The want of a Retozn of the Firſt Scl. 
Fac. fo an Entry was made that the Officer had not retozned 
it; To which it was anfwered by Council, That true it is, up⸗ 
on a Crit iſMulng out of Chancery retoznable in the Com- 
mon-Pleas 02 in this Court, no Pzoceedings can be till it 
be retozn'd, fo till then it is not depending; otherwiſe where 


the CUrit (Mes out of the ſame Court and is retoznable 


there, vid, 2 Ed. 4. 11, 5 Co. 47, And the ancient ÞPzattice 
was, that when a Crit iMued out of this Court, an Entry 
was made of it on the Koll, and where a (an is to loſe his 


Inheritance 05 incur a Penalty, he may appear on the Day on 


the Roll, tho' the Officer hag not retozned the Urit. 
8 Holt, 


* 
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Holt; The ancient wap was to make a Recozd of the Oplnon. 
-Ouginal, and in the Common-Pleas. thep went bp toap of re- 
an Dominus Rex miſit Breve ſuum clauſum In hæe Verba: 

| a Sel, Fac, ie ſued out here, and an Entry made of 

Vieecom' non mifit Breve, and (ved gut and retozned, and the 

any appears! by hall thep nat pzoceed upon thig ſecond 

eit? And tho" the firif be not reti th, vet there [gs an En- 

try of it on the Plea-Roll, and upon that the other Wioceed⸗ 

ings are founded; and the (econy refers to it ſicut alias. 


= 8. Caſe being arguen ggain In Mich. primo“ Anne, 
nal ech, ve 115 e 10 1P2othonotary of the 
. Common-Pleas, who 


| 
aſſured him he never knew a Pꝛoceeding 


_ upon a ſecond Sci. Fac, the firſt not retomed, and he ſaid, 


that tho' the Defendant had a Day fn Court upon the sci. 
Fac. being enteren on the Roll at its Jſſiſng, yet there 
can be no pzoceeding upon it till it be retozned, and you 
— get a Retom made; no matter whether executed oz 


Another Exception taken was, that this was a Judgment 
dn ͤDemurrer, and they gave a Final Judgment without Eception 
gibing an Jnterlocutozp one, Quia videt. Cur, &. And it tothe Judg- 
was tm; That the Fame ain ought to be ſtrickip ment. 
kept to; and therefoze 70 m 0} Adjudicatum has been 
held bad in an Jnferſoz Court. And this tg linke the Caſe of 
a (yecial Uexdia, whers. (ho * Tad is left ta the Judg- 
ment of the Court. 1 Rol. Rep. 305, 309. 2 Cro. 372. 
3 Cro. 325. Tis not enogh that Jungmene be given fog him 
that ought to have it, but it mut alfo be upon a, right 
ground. Vide Owen 19. 7 


But Holtaſd, Such a Fault would be athended now; and 
he ſafy, that upon Demurrer befoze you proceed to final 
Judgment you quia videt. Cur. quod Plaeltum, c. Opinion. 
deo conſideratum eſt, an here decade final 14 when 
earn they have not determined the Patter ſyb- 
mitted to them; and tho' it be not yſſentſal to give a Ren- 
+» Con fo their Judgment, pet it is materſal to deeſde the Pat- 
ter put in Judgment, and the Court ſeemed imelined to re⸗ 
verſe the Judgment koz thele two Errozsz which Raymond 
kon the Defendant perce(ving, he took Exception to the Writ Noa, 
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of Erroz, that it was Quod in adjudicatione Executionis ſu- 
 dicii pred? Error intervenit, where it ſhould be in adjudicatione 
Executionis Recognitionis pred'. And tho* Powel ſaſd that a 

Recognizance was a Judgment, and wanted nothing but Exe 

cution to make it a compleat Judgment: Hole ſaid, vet it 
was another Species of a Judgment which ought to be ſhew- 
Writ of Er- ed, and the Court were or Opinion to Quaſh the CUvit of 

ror quaſh'd. Exxoʒ fo2 this Exception. , SALE 
s What an Per Holt, Jf a Clindow be open, and a Bayliff put in his 
Arcel, Hand. and touches one foz whom he has a Warrant, he is 
1 bis Paiſoner, and may bꝛeak open the Doo to come at 
m. | J * : ( 1 MISS | 7 8 


Jacob verſus Dallow. | 


Prohibition bel was in the Spiritual Court fo2 diſturbing in a Seat 
Seat in a in a Church; the Defendant below comes fo2 a ÞP20- 
it 


Church tion and ſuggeſts a p2eſcriptive Right in himſelf, and 
Pꝛohibition granted and declared on and koz a conſultation ; 
the Defendant ſet up a pꝛelcriptive Title to himſelf, and tra- 
. berſes that of the Plaintiff, and upon Demurrer a conſulca- 
„tion was awarded, fo2 Per Cur', The Ozdinary has of common 
Vight the diſpoſal of Seats, if there be no temporal Right 
let up againſt it, as the now Plaintiff has done here, viz. 
his Preſcription, and that is now traverſed. —— 
After ſentence in a Spiritual Court, they will not grant 
Pꝛohibition; evcept it appear upon the face of the Pꝛoceed⸗ 
_ - ings, to be Matter out of their Jurildicion. Quzre. 


* 


Davila verſus Dalmanſer. 5 ” 


Attachment A Submiſſion to an Arbitration was by Rule of Court, and 
for hindring after the Arbitratozs had made ſome Pꝛogrels in the 
an Award. matter, the Party came and ſnatch'd away the Papers, and 
fo hinder'd farther pꝛoceeding: And per Holt, There ought to 
be an Attachment, ik the Party did not enlarge the Rule 


and pay Coſts, | 


» * 


y 


Lum- 


— eee Qin 


9 


| | m—— —— 
Tem. Paſch, 9 Aung in (BR, — = W 


— Pr I III 


100 TN Ka ' ? ze} 7 5 


ry. "Judge of 1 ale i 
| 7 tes. ta i 49! 1 


jog: TER r [T8 70% 
c wos Trover and Converſion 1.4 Ship; which the De- * Trover and | 
Len condemned. foz want of being regiüren in Bngland s ; Converſion 
Adlon was lald in Longon, and being removed by Habesg for a Ship 
Corpus to the King - Benchz the Queſtion was, whether there 
thould be Ball as th(s Caſe oon. ud Hole tain That tbo" l d, 
it was upon a Habcas Corpus, they" might.-anquire;- inta D 


the cauſe of Acklon, and ik they ſaw ogcaſion, oder ſpectal 


Ball: Foz _ the Tnferidz Caurts might be made ule 
- of to oppzeſs De by laping great Ackions upon them 
tiere; and here,-(f/the Defendant has aden as Junge, and te | 


matter was within his cognizance, his Sentence, whether by 


Right oz Wrong, bindg till it be reverſed ; and it it were in 
the Admiralty of France it wo de 10 and * only ung 
ren c, ak li 
per Holt, Che Writ of Ne Exent Regnum, ought not to 
granted, but upon great Reaſon and Examination; aides 
A mie tht; 5-1" may lie. 22 


WOOL bo Pa 7 *; 


Ne Exeat 
Regn, 
Hom. repleg. 


3@ wo! 5 e Queen & Ever. „ „ 0 a 
Ny 5 1 . 
<Cire Facias upon a Recognizance entered into befoze Hole, 
C. J. conditioned That one J. S. ſhould appear to an Jn- x Recogni- 
diiment againſt hum, and carrp it down to Trpal accozding to 2ance. 


the 4 At of Porllament 3 the n demurs t it: 


& x, There ts a Uariance between it and the Recognizance: 
The-Recognizance recited is, Chat upon Jfſue joined, the De- Variance. | 
kendant would give notice of. Tryal ta the Pzoſecutoz and his 

Clerk; and the true-Recognizance:entered into, is to:give no · 
tice to the Pꝛolecutoꝛ or his Clerks So there is a Uariance, 

and it is not purſuant to the Statute; fo2 it is in a greater 
Sum than the Statute requires, which is only 201. each. Jt 
was urged on the other ſide, that if one would except againſt 
A TUrit, he ought to have Oyer ok it; and that notwithſfand- Oer of the 

ing it be let out in hæc Verba. But it was anſwered, that Wnt. 
tt were vain to demand Oyer of a Writ which is already ſet 
out in hæc Verba on the Roll. Indeed tis true, none can er- 

_ againft an Dziginal Crit A is not (et out in hæe Ver- 


ba, 


f * 
| Fs 
a 147 
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bs . 


Opinion. ba, without having Oyer of it. And Holt, « C. 4 faid, That 
the Recognizance varies from. the Statute, and. therefoze 
can't be good by the Statute; yet it map be good by the 
Common Law: It is true, the Recognizance, if not accoꝛding 

to the Statute, can't make the Certiorari a Superſedeas, fo 
by Statute no Certiorari ſhall be a Superſedeas Without a Re- 

- cognizance of 201. &c. But befoze'that Statute the Judges 
of this Court had Power to take-Recognizatice, which is not 
taken away by the Statute ; but only that 2 Am thall not be 

«Writ quaſh- ſuch as will make a Cettiorari a Superſedeas : nd _ Mit 

"ed. was quaſh for the iſt Exception. . 


| Domine Regins & & Paroch. de Milverton. 


Order of Un. un appeal to the Seftons, they made an Omer 


uad that the firſt Oder ſhould be quaſh d; and the Party ſent 

<oy 8 to the Parith from whence he was thereby removed. Jt was 
Agreed, the Juſfices of the Sellions had only Power to affirm 
o: quaſh the fozmer Oꝛders, but not to make a new one; but 
becauſe an Oꝛder may be good in Part and void foz other Part; 
that Part which ordered the Pooz 8 to de ſent back was | 
quaſhd, and the reit confirmed, Gy. 


Bailfora Per Holt, A married clan is to be diſcharged upon 

Feme Co: common Ball of courſe ; but. if it be doubtful whether he 

vu. be married 62 not, the ſhall be held to ſpecial Ball, if the 
Caule require ſpecial Ball. 5 


Coroner, It ls potter thliſgable to Jury a Pin that dies of a ni · 
| Per 8 befoze e babe late upon him. 
er Holt 


* 


Order of It is a Rule of Cott: That: no O2be? of Julltes, where- 

Juſtices. of an Appeal lies, be ought hither by Certiorari, till after 
Appeal; and ik any be, that it be ſent back by Procedendo : , 
Fo? the Dꝛiginal Ower does not come up, but the Tenoꝛ of 
_ as appears by the very yas of the es Be, 8.87 


Felcham & Cudworth. | f 


Statute of Ocire Facias by an adminiſtratoꝛ to revive a Judgment b 


Compoliti- O bp the Inteſtate againſt the Defenvant, who pleaus the 
Third —4 Statute of Compoſition of t two Thitds in Number and = 
ed. | | 


thould 
Queſtlon, het 
had been in Jayl: And it was urged by the Plaintiff that he 


tive Co | 
* Day of papment; buk. not to diſcharge the whole 


'Vears after 


bound to make over 
annexed to an Agreement fo2 a Thing not executed, it quali- 
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ut ft bet. 


reditoꝛs, and a Compoſition foꝛ Payment ot 28. 
Ita quod qe paid it within five Years after he 
55 ; and on Demurrer, the whole 
ekendant ought to averr that he 


* 


the 


ſcharged out of 
Whether the 


Þ 
be df 


oaght;- and that the Plea was tll-fo2;want of it; fo2 the Jn- 
the Statute was, that there chould be an abſolute poſi- 
mpoſition, either to take-leſs than the Det, o2 to give 


eht ok the Creditozs, by the Compoſition of two Thirds, 

which would be the Cale here, if the Oekendant had never been 

in Jai; koꝛ t 7 f s. ain the Pound was not payable till five 
5 of Cc | 


te ; came ottt of Jayl, and that might 
be never if he bad not been then in Jayl; and then the Com- 


polttlon might be, that Defendant ſhould never pay. 


To which it was anſwered, That it is in the Power of the 
two Thirds of the Creditozs, 8c. to make a Compoſition 
generfl; that a contingent Compoſition is a Compoſition 
within their Power; Velides,ft was laid, that the matter ſub-- | 
ſequent to dhe Ita quod, bid not depend upon it as upon a 7: quod, 


Condition pzecedent, but that the Ita quod was only a Limf- 


tation; as a grant ot a Bent, pzovided it does not touch his 
Perſon, oꝛ a Grant without Jmpeachment of Waſte, Ita quod 
he don t commit voluntary. Waſte, 


Another-Day the Court held it no good Compoſition, bes carl. 


"cauſe it is ſuch as perhaps the Defetwant will never be bound 


to perfoum,” und the Ita quod makes it a Condition pꝛecedent, | 
that the Defendant ſhould be diſcharged-out of Jayl ; and the 
Statute intended a final abſolute Agreement, whereby the — 
Credito2 is bound to teceive ſo much oz to give ſuch Time, 
and ik the Defendant does not perkonn ſuch Compoũtion, the 
koꝛmer Debt is thereby rebived. Suppoſe*J covenant with 
J. S. to convey him Mich Lands, Ita quod he pay me 300 l. by 
ſuch a Dap; he — the Money by the Day, Jam not 

to him the Eſtate ; fo2 where an Ita quod is 


ties the matter befoze; and 65 the ſame thing as if it were 
put firſt : And the At means there ſhould be a compleat final 

Agreement, and not one depending on uncertainties; nom 
non Conſtat that the Defendant ever was in Pꝛiſon, and there. 
toze fo2 ought appears, the condition pꝛecedent never happened 
noꝛ is like to happen; and we can't intend he was impl. 


5 ER —— t 


| delivery of 


* 2434 hot 1 P_ - n PF} jr” . 
4 <4 — — * — 
f .* 
" "I 


rien. Judgment oo Quer'.s- x ge: | 


Toll inci- Per Tiolt, A Toll is not of e 

dent toa Market; per Eundem, It has been held that 22 — 

Market. fumpſit could lie fo2 M cuſfomaty Fine ot a Coppho <q aur 
he ſaid, he never could be . 1000 chat N 15 


Mayor. 2 Ber Eundem, Withour yp j 


Statute of 1 an  Aﬀfampſit, non PAR: infra fe — 
Limitation. I ꝓplaintiff replies that pro = which ve ies oe ſaſd Dee 


cation, and f appears to bear Te Septi- 
the D Sancti name Anno « — 


chaeli 

= 

to the Replication that it did not 1 

retoznable, foz it could not 2 to * without | 

it had been fo fad erp2eſſp, and in Kan a Bflliof;Middlefex 

is rever-retoznable immediate, and 'tis true, - the Wett it ſelf 

does never meutton the 75 55 in which it da 1 mable z but 
.- When one pleavs a CUrit, ht to — itt And Holt ſatd, 
The Statute of Limitatio 


1 Ars one of the bell or Statute 
coll. and the Pleading men Nin. Loy ent o any an. an 


| wt) 5 


ARG e ? gmen 1 
e N * | | 4 5 90 * 1 N. f 
P Sh George Take! s Caſe. | 0 


# wy, * N 
4 10 Aumpſi the unit vet lared. That hi was poſſeſred of 
Note et the Defendant's by twhieh t Defendant pio 
miſſed to pay him ſo much ho ; 265 the Defenvant in con⸗ 
Mbgration the ÞPlaine( 22 deliver him the (aid Mote, den 
m 


ba pay him the Monep, that be fin ger delivered 
( 


10 
. 


Money on 


Note. 


after Gerdi it was moveß in Arreſt of Judgment, 


e was no conſideration ; ko; did not appear w "on 
fn 
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conſideration of the Note was; and if the Note were with. 
out conſideration, the Delivery of it up can't be one. Vide 


Pal. 171. Saynd, 136. But per Cur. 1. Delivery of the 
Note being cl lee el it ſhall be intended a Delivery foz 
ever; and tho' a Note fo2 the payment of Boney does not 
carey a cotifideratiorf in it ſelf, yet it is Evidence of a Debt, 
and by confequence a means whereby he may recover his 99: 
- nep; and the parting therewith is a conſideratton, and the De- 
kendant has admitted it to be upon conſideration by demanding 
it to be delivered. And ik the Cale had been, that this had 
been the Note of J. S. to payment of Boney to J. N. and J. D. 
in conſideration that J. N. Would deliver the Note to him had 
pꝛomiſed to pay him, it had been a good canſideration ; koꝛ it 
is not neceſſary the Batter of the conſideration fhould be of 
Advantage to the Defendant, ſo it be any trouble oz dilad · 
vantage to the Plamtiff, ''Judgment pro Quer”. - Judgment. 


2 A. takes a Judgment in the Mare of B. who dies, and Satirfacion 
Adminiſtration is committed to another: A. enters Satif- a<know- 
faition on the Judgment; the Adminiſtratoz-of/By moves oY 7; . 


the Entry of Satisfaition be varated, and this appearing on a 
 Repozt of the Maſter to whom it was referred, the Couet | 
ſaſd the Dekendant had good Equity, but they could not help 
— and the Rule was to vacate the Entry of the Judgment 
| Prideaux & Morrice. _ .. | Tc: fil 


T was an Action on the Cale in the Common-Pleas, againſt Parliament. 
1 the Defendant Morrice, being one of the Alanders of the Falſe Re- 
Town of in Cornwall, fo not retdhning the Plaintitk, - 
de being duly eſefed a Member of Parliament foz that Bo- 
roitgh z but t1ſtead thereof falfly and malſctoufly ＋ 
1 who was not duly choſen. pon a ſpecial Cerdix finding 
all the Declaration, and farther that the Right had not been 
determined in tde Houſe of Commons, and that there was 
another ſander till living z the Court after ſevergl argu⸗ 
mente, delivered their Opinions dy Trevor, C. J. Blencow, 
Powell and Nevillj, Wh 


We are all of Opinion, that the Defendant ought to have 


E 1. (We 


J 


— — —__ 2 
— 


14 


n 
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Oly, 


Reſp, 


1. Ce dort give our Opinions how it would be if the Mat⸗ 


ter had received a determination in eee in 


Favour of the Plaintiff © 
2. CUe give yo Opinion how the 
ceivedz whether it ought to be againſt both the andere, oz 
whether it might be againſt one of them, becatile our Opſtt 
ons aro that it does not lie againſt them any war. 


i 9 W „ e . * 

Wo that our fir Reaſon ig, kon that the Judging of the 
Right of Eleion belongs to the ament, that i, to the 
Houſe of Commons; and that is the pzoper Juriſd{#ion fox 


Aion ought to be cot 


determining ſuch Watters, and therefoze it would be very. abs 


ſurd and i{nconventent, (f it house be tried bY a Jury 02 Court 
of Weſtminſter-Hall, in an Ation on the-Gaſe ; to? that would 
pzovuce a different Determination of the fame Patter, by tbo 
Independent Juriſo(#(ons ; one might have Judgment and Da- 
mages againſt bim in Weſtminſter-Hall, foz a Matter in.twhied | 
might hays Done bis Dug Vaclots of the Houſe of Com- 
ons z and of which the Commons ave the ſole Jungen. 
Ob, Chis intonventente 15 claſhing Jur((y(#lons would 
enſue in Caſes here the ad of Parſtament gives the Acklon, 


and a particular Penalty; and yet none will lap but the Aion 


will lie notwlthitanding, even befoze any Determination of 
the Matter in Parliament, * 2 


Anſw, CUhere the Parliament gives the Courts of Weſt, 
minſter-Hall a Juriſpigton, let the inconvenience be what it 
will, we map erer the-Juriſdixfon ; but it can't be ſald, be. 
cauſe the JParliament pas given us a Juriſdiftion in particular 
Inſtances, that by the lame Reaſon it has given it to us in all 
Caſdp : And the Argument (g, to ſay becauſe the Parliament bag 

given us a Remopp, therefoze it lay at . when 
the contrary. Inference is much moze natural; and i“ the — 
liament had intended to give a Remedy, it would have given 


an ddton of the Cale; ke that bad been the moſt adequate 


Remedy, and would ſtiſt every Bodies Caſe; And the ta. 
tute 23. of H. 6, that gives a Penalty in ſome Caſes, takes 
Notice, that befoze that Statute, there was not ſufficient Re- 


obj. 


wha 
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obj Not inconvenient that there would be concurtent au Obj. 
riſdittions, 82 the Queen s- Bench, Common-Pleas, and te 
Court of Exc equer are lo. 


Anſw. It is tele; but that wozks no inconventencp to the Re. 

Subject; foz if the Suit be commenced in one Court, and af- | 

ter in another; that Court whichHas firſt 1oſtMMon of the 

' Cauſe, ſhall determine it, and it is a good Plea in Abatement 
foz a Defendant to ſoy, that there is an Akon depending in 

quother 5 fo; the. me Cauſe, and a Judgment in one 
urt is plendable in Bar to an Aﬀlon foz the ſame Cauſe in 

— ut that will not be do in the pzeſent Caſe, 


Obj." The-Caſe of the Carl of Rake where the Court 0b) 
of Queen's-Bench did determine the Right of Peerage. 


"Anſw, That-Cauſe is not a Pꝛecedent to be followed, 
the conſequence of it (s a Failure of Juſtice to this Da 
fa that thor Caſs a frang Pe of the Pile 5 
we would now avol du" 2 | 


nent Agata lt e, that of Lietleton upon 


Another 
the Statute of * s non uſitato, the Miſchief hag always 


been karg b Nas of Parliament giving Remedy 
de V "Ap" d H. 4. and N H. 6, F 


another Ae again lt is, That the Right of » 


thizn\Werfok would be led here between Strangers: Bo 
it would un determining bis miede 150 a ade Wind. - 


* Hulle! & Gr, enwood,, 
* \ | NY — 
* Facias 2 oa Judgment in 1 Wee en at Adminittra E 
Woſtmin ny 2 1 e rags 4 uced Adminiftrgy- tor. 
tion, by the Arth J 


ö af York; auſe the Judgment 
was Allets at Weſtmloſter'ſn the 1970 Wie of Canterbury, the 
Adminiſtration in the [Pzovice of York did not Feen to it. 


„ 2 


„ 
* Lylly s Caſe. 


Doran lies 1 againſt an apmentite being an Infant unn 
1 o 179. 251. Be- : 
| ©, ay | 


7 


8 


y 


„al 977. VC. „ 


1 


* 


1. * 9 ee 
N * F 
* a 17 ROK: 
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e en 
kan 80 1 2 me 
| WS ps eg 
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Coroner's ieh ow: FE 
1 Ply, N : 1 4 4 
4 \ " 
4 | ; 0 pi i 


. Held i 
"ns not lie iu Murder. 
cor pl ine j0, tot it 
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Note, Midlummer Day was on Wedneſday this Year, and Trin. Term 
if that had not been, that Mednel day had been the laſt Dap of cannot end 
Trinity Term, but now it was on Thursday ; For per Holt, 9 Midfum- 
Trinity Term may begin on Midlummer Day, but can't end * Pay. 
on it; there can be no Reto this Pear in tres Septiman' 

Trin' but it muſt be Die Jovis poſt tres Septiman' Trin', and this 
he ſaid had not happened in one Pundzed Years befoze, 


Adam's Caſe. 


A Capias in Withernam was teſted the 1ſt, of May, and uber nan 
retoznable - Die, Jovis poſt tres Trin'; and the Court ſupct!cded. 
o2vered the Attozney and Filazerto attend; fo2 they look'd upon 
tit to be a great Oppꝛeſlion to make ſuch a long Retozn in ©2- 
der to depzive one of his Liberty ſo long. And here he gave 
Bail Body fo2 Body to appear at the Retozn of the Writ; and 
the Withernam was ſuperſeded, | 1 


* 


* 


Inkozmation againſt the Play-Hotiſe fo2 Acking pꝛokane and Play Howe 
lewd JÞlays, and they being bound by Recognizance to try Proleculed. 
it made up the Recow wong, viz. Lincoln's-Fields fo2 Lin- 
coln's-Inn- Fields, thinking to be acquitted upon that Aariance; 


but Holt ozvered it to be found Spectaliy, and Mr. Attorney 


moved to have their Recogntizance eſtreated, 


Sit Richard Newdigate was bound by his Recognizance fo; a Recogni- 
Twelvemonth to keep the Peace againſt his Daughter, and — e 
fo2 his Appearance the firſt Day of next Term, and the Court ne Pater 
laid, they could not diſpenſe with his Attendance, as they could 7 
if it wag de Die in diem, but here he was bound by the Con⸗ 
dition of his Recogiitzance, 


5 . 4 Sal 619. 


Term. S. Trinitatis, 


Anno 1 Anne. 


— 


Machil verſus Clerk. = 
Tenant in Rroz in this Court, on a Judgment given in the 
all * 227 Common Pleas, where the queſtion upon a Special 
Gn Gerdi in Ejetment was this: A Tenant in Tail, in 


Marriage, confideration of a Marriage ok his Son, covenants 
covenants. to ffand ſelzed to the Cle of himſelf ko; Life, Remainder to the 
tolund uſe of his Son and Heir, and the Heirs Pale of his Body 
Uics; but by bl intended Tilke, with ſeveral Remainders over; and 
aficrwards after he ſufferg a Recovery in which he himſelf is Tenant 
ſutters a Re- to the Precipe, and votiches over the common Aottcheez which 
dene, Recovery way to other uſes than thoſe mentlonen by the 
and the Covenant: Oo the queſtfon was, CUlhether the Tenant in 
Ules on the Tall, — the Covenant to ffand ſeized, continued 
3 feized in Tail, fo2 then the Recovery was good, otherwiſe it 
gol could not be good in this Caſe, he coming in as Tenant to 
e the Precipe, And Williams here argued that the Covenant 
e was bold. Thus, Eftates-Tail owe their being tothe Statute = 
De Donls, which r the only Law which reffraing Conveyanceg 
of them at this Day, and the Care of that Statute regards 
only the Ilſue and thoſe in Reverſion oz Remainder, and does 
in no way ertend to the Party himſelf during his Life: And 
in favour of ſolemn Convepances, the Jaue himſelf and thoſe 
in Reverſion and Remainder, are put to their Aﬀion in Caſe 
ok Feoffments and Fines by a Tenant in Tail, and in all 
Caſes the Tenant himſelf is bound by his Alienation oꝛ Con- 
veyance, as well ſince as bekoꝛc the Statute, 


Until the Statute 27 H. 8. cap. 10. no legal Eſtate pals d 
by the conveyance of a Covenant to ſtand ſeized, which was 
hut only a Ale; but now by that Statute, the Uſe draws the 
Boſteſſion to it; and then by this Conveyance the Tenant 
in Tail is ſeized to his own Uſe fo2 Life, the Remainder to 
J. M. his Son in Tail; which conveyance the Tenant in Tail 
5 can't 


3 
8 * 
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can't avoid in his oton Life, and then it ſlows that be only 


has an Eſtate for Life with Remainders over, ſo that the 
ſuffering of a Recovery ts a Fozfeſture of his Eſtate, and the 
Covenant to ſand ſeized by the Rule of Grants, ſhall be ta- 
ken moſt ſtrongly againſt him; and moſt advantageouſly fo2 
thoſe who are to take by it, and the rather fo2 that here the 
Uſes are to him fo whole Benefit the Statute De Donis was 


made, videlt. the Eldeſt Son, that is, the Þeir Apparent. 


Obj. This being by wap of Covenant to ſtand ſef3ed, no- 


thing paſſes but what may lawfully paſs as in Caſe of a Grant, 
and then it will make no alteration of the Cſtate-Tatl, 


Anſw. It is true a Covenant to ſand ſeſ5ed, does not 
wozk a diſcontinuance, yet all the Eſtate may be as much di⸗ 

beſted out of the Tenant in Tall himſelf, ag ik there were 
a diſcontinuance, and the Covenant will not paſs away the 
Remainder limited over, but it will paſs a baſe Fee, oz put 


the Eſtate-Tail in Abeyance. Suppoſe he had covenanted to 


mand ſeized to the Ade of his Don immediatelp, oz to the Ale 
of a third Perſon immediately, with Remainders over, would 


not that put the Eſtate⸗Call in Abeyancez oz paſs a baſe pee? 


And how does this Caſe differ from that? A Covenant to 


tand teiped operates like a Bar galn and Sale, that is by way 


Obj. 


of Ale; both entre by iy of Grant, and receive their 


Uertue from the Statute of 
that the Statute of H. 8, does odaln, that no Cate of 


Freehold ſhall paſs by the Statute of Uſes, in caſe of Bar- 
gain and Sale, till enrollment, but that is only a Conditt- 


on fine qua non, and it is the Statute 27 H. 8, c. 10, that 
Uſe and creates the Eſtate z then if Tenant 


in Tail bargains and ſells his Eſtate to a Man and his 


both raiſes the 


Heirs, a baſe Fee will paſs, Vide Plo. 557. 3 Ce. 84. Cro, 
Car. 499. And tho' Littleton ſays, That if Tenant in Tail 


grants totum Statum ſuum, the Grantee hath but an Eſtate 
ko Life of the Tenant in Tail, pet that muſt be meant, that 


he has but an abſolute indefeazable Eſtate only during his 
Life, but fill during his Life he has a baſe Fee; and the 
Iſſue after the Death of the Tenant in Tail, may bring a 
Formedon agatnſt the Grantee, which ſhews the Eitate was not 
 abfolutety determined by his Death. 10 Co. g8. | 


ſeg z and all the Difference is, 


J It Tenant in Tail bar gain and fell to another and his 


Þcfrs, and after levy a Fine to A. and his Heirs, to the = 
| 8 : 0 


OY 
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of A. and his peirs, the Bargainee now has an Eſtate to him 
and his Heirs, during the continuance ok the Eſtate⸗Cail, 

which the Fine to the Ale of. another could not give ik he 
had it not befoze, Some hold that by the Bargain aud Sale 
of the Tenant in Tail to a Man and his peirs, he only 


'hag a deſcendible Freehold, and the Eſtate⸗Tail is in Abey- 


ance, 1 Inſt. 331. a. And after ſuch Bargain by Tenant in 
Tail to another and his Þeirs, the Tenant in Tail has no 


Veverſion oz Remainder in him; and he can't puniſh TUaſte oz 


enter fo2 a Foxfeiture ; and therekoze all the Right of the Eſtate 
will be out of him, and by confequence- in Abepance; and here 


if the right of Entail be in Abeyance, it will do as well fo2 


my purpoſe, fo2 if it be out of him at the Time of the ſingle 
Coucher, it will be a void Kecovety. 1 


+ Jf Tenant in Tail covenant. to ſtand ſeized to the Ate of 


one fo2 Pears, remainder to the Uſe of his firſt Son in Tail; 
this puts the Effate-Tatl-in Abeyance; ſo ik he covenants to 
ſland ſeized to the Uſe of A. fo2 the Life of B. and after to the 
Cle of C. this puts the Eſtate⸗Tail in Abeyance : And it ts 
no Anſwer to ſay, that where Tenant in Tail covenants to 
ſtand ſeized fo2 Pears, oz fo2 Life of another; fill there re- 
mains ſomething mote in him which he may grant over, fo? 
the Eſlate fo2 Years, oz fo the Life of the other may deter- 
mine, during the Life of the Trnant in Tail; and then the re- 

mainder over may poſſibly take z but where he covenants to 
ſtand ſef5cd fo? his own Life, he has done what he can lawfully 
do; and any Covenant over fs what he can't lawfully do, and 
therefoze it is of no Foce: Foz where Tenant in Tail cove: 
nants to ſland ſeiʒed to the Uſe of another, during his own Like, 
ſtill there remains ſomething in him, in reſpet whereof he can 
puniſh TUaſte and enter fo2 a Fozkeiture: And why can't he 


grant this Intereſt out of Himfelf by way of Rematinder, as 


well os grant it aut of himſelf in another manner, where he 
grants totum Statum ſuum, in which Caſe the Eſtate⸗Call 
8 lo — out of him, that he can't puniſh CUaſte oz 
enter fo2 Fozfeiture £ Tenant in Tail grants his Cſtate to A. 
und his pelrs during the Likr of the Tenant in Tail, Re- 
malnder to B and his peirs during his Life t Both A. and B. 
by poMbility map take, tho' the Eſtates have the (ame Lim: 
tation, vis. the Life of the Cenant in Tall; aud this is 
like the common Cale in Settlements, where an Eſtate (8 
['t1ited ta wusband fo) Life, Remainder to Eruſtees and 
their Heirs fod the Life of the Þvgband, fo2 ſuppozting 10 
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| preſerving contingent Kemainders ; and if this lan Caſe be 
Law, it pzoves that Tenant in Tail has ſomething in him, 
after giving away an-Cſtate fo2 his own Life z and tf he das 
any ſuch thing in him, he map grant it out of him, 1 Inft. 
\ 331. a. There Tenant in Tail grants totum Statum ſuum, 
1. be has not only granted all his Eſtate ko; Life, but alla all 
9 his Right to the entail out of himſelf, and 4f he could da ſo, 
> he has done it here; and then the Recovery after, with ſingle 
QUoucher , can't. be good, Hetly 110. Tenant in Tail co- 
'venants to ſtand ſeized,-to the Ulle of Himſelf fo2 Life; Re- 
mainder to (fe of his eldeſt Son, no (ſe ariſes to the Son, 
tk not during the Life of the Father only. we owned that 
the Cale of Blythman in 1 And. 291. 3 Cro. 279. was in 
part againſt him, vid. Velv. 51. 1 Brown. 193. fame Caſe; 
und that Marriage is a good confideration toraiſe a Ale, Vid. 
2 Cro. 168. 2 Rol. Abs. r 


3 3 | Cowper contra, And he agreed: if the Eftate-Tail was attet- Argument 
A ed by the Covenant, the Recovery was void; ſecus not, and for the Re- 
| foz. Authozity fo2 him, he quoten 3 Cro. 895. 4 Co. 52. 3 Oro. oe. 
3 471. Mo. 32. Pl. 105. And. 160. Mo. 683. PI. 540. Ro. 257. 
And as to Littleton's Cafe, That if Tenant in Tail grant 
totum Statum ſuum, that the entail is in Abeyance, he quo- 
ted Pl. 561. the whole Court to the contrary, and he ſald no 
ancient Authozity vid agree therewith, WBelives tho' it be al- . 
lowed to be Law, there is a great difference between Cove- 
nant by Tenant in Tall to ſtand fetzed, and a grant of to- 
tum Statum of him: Firſt, The Covenant is to ſtand feized 
of the Eftate that he has to Ale, and that is an Eſtate- 
Tail, and one can't be ſeized of an Eſtate-Tatl to Uſe, Vid. 
2 Rol. Abr. 780. Cro. Car. 401. 1 Inſt. 19. So that when 
Tenant in Tail covenants to ſtand ſeized of his Eſtate, it 
can't be his Eſtate⸗Cail; then it muſt be only of the Eſtate 
he lawfully can be ſeſev of, and that is fo2 his Lite only; and 
Ft will be void as to the Eſtate Tall. | 


, Holt, C. J. pow do pou diflingutch a Bargain and Sale * 
5 | Tenant in Tail to a Man and his Heirs, from a Covenan 
| to ſtand e($ed, to t 1 Un of him and his Pelrge Both Con. © MIC. 
— bepanices raiſe an fe without CTrainfniitation of one mon 
x — Eſtate (hall a Bargaiiee n Fee of Tenait in & 
; 17 ou fay an Eſtate te Lifeen ! Je (v4 upon the Heath 
1 ſſue in Tail, the Eftate of Bargaiiee determunes, 
| and wt that is not 'fy 1 W of the Me in Tall, mo 


* 
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| this does in no wiſe contradic the Statute de Donis, foz the 
1 Donee in Call grants the whole Eſtate out of him; but the 
i , flue after his Death may determine it, and he — — on Sey- 
1 mor's Caſe: Foz in that Cale, if it were determined by the 
Death of the Tenant in Tail; the Fine would be a Dilcon 
tinuance; whereas it enur'd by way of Confirmation of 
. the baſe Fee that paſt by the Fine, and the only difference 
is that it was a defeazable Fee, befoze the Fine, and by the 
Fine, becomes an indefea3able Fee. And if Tenant in Call 
made a Feoffment, and after levied a Fine, that Fine binds 
the Right of the Entaſl, tho' the Feoffor had it not in bim 
at that Time, it is true a Tenant in Tail can't be inde- 
Þ | Feaxably ſeſ3ed to Ale, and none can give an Eſtate⸗Call to 
Ew Ale, but the te will be void ! And where Littleton puts his 
| - Caſe bf totum Statum ſuum, he is to be intended where it is 
1 granted by bim to another and his Þefrs, foz otherwiſe it 
| would not put the Eſtate-Tail in Abeyancez and ſuch a Grant 
without Livery, would make a Diſcontinuance, and is a baſe 
Fee, whereby the Jſlue is put to his Entry. Vid. — 4 | 
ham's Caſe in Pl. 1. Cro. 427. Stone's Caſe 1 Tenant in 
Call, reverſion to the King, commits. Greaſon z the Queſt(- 
on was how the King ſhould have the Effate, iy the Statute 
of 26 H. 8, 0} by determination of the Eſtate-Tail, but the 
Caſe of a Covenant to ſtand ſelßed may differ from that of 
Bargain and Sale, foz the Right of the Eſtate-Tatl is con- 
veped away in the Caſe of Bargain and Sale, but in the caſe 
of Covenant to ſtand ſeized to his own Cſe fog Life, be ig (a 
alreadp; and he can't bind his Pelr, without making an al. 
teration of the Eſfate-Tailz it this had been a Rematuver 
to ſome Bodp moze remote than the Þeſr, it would be moze 
queſtionable, .. 8 | 


At another Day, the whole Court delivered their Opinton, 
by the Chief Juſtice, That the Recovery notwithflanding the 

Opinion of Covenant to ſtand ſeized was good, and the Chief Juſtice ſaſd, 
| — gt would-be reaſonably expeted from them to give the Rea: 
{s:therep ſong of this their Opinion, foz tho! there were ſeveral Autho- 

\ i rities expzeſs in the point, pet the Reaſons of theſe Judg- 
ments were not ſo obvfous z fo} (t bas been a queſtlon it 
a Tenant in Tall, by Bargain and Sale, Leaſe and Re. 
leaſe, o) Covenant to rand ſeiped, conveyed the Lands 
' whereof he is ſeſ5ed in Call, to another and his Þeſrs 
cllhether that Eſtate fo conveyed does afttally determine (as 
Littleton ſeems to bold) upon the Death of the Tenant in 


© NISC 


- Statute bas very ſtrong CUozvs to binder an 
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Tail, oꝛ does continue till Entry of the Jſtie in Tail? and 


ration here; yet if Tenant in Tail bargain and ſell, leale 
and releaſe, oz covenant to ſtand ſelzed to the Uſe of one 
of his Blood in Fee, that ſich Bargatnee, Sec. has a baſe 
Fee, not determined by the Death or Tenant in Tall, but 
continuing in Bar gainee oz Kelcaſee, &c. till the I 
Call make an Aﬀual Entry: This indeed ſeems to differ from 
the Opinion we now give, but we will by and by diſtingutſh, 


we — that notwithſtanding the Covenant has not that Ope- - | 


te in 


And it will be wozth while to know and conſider the Reaſon 


hereof, becauſe it ſeems to contradick Lietleton. 


The 1\t Reaſon then is, becauſe the Tehant in Tail him- 
ſelf, has an Eſtate of Inheritance in him, that is not denped, 
befoze the Statute de Donis he had it and, it was called a 
conditional Fee; and the Statute of Donis does not make 


any Alteration of the Eſtate, ſo as to make it not an Jnhert- 


tance, but only fixes it, ſo that there ſhall not be an Alieng. 
tion of it to the diſinheritance of the Ilſue in Call; yet ſo 


ug a baſe Fee, may be made of it: And of baſe Fees, ſee 
1 laſt. 18, a, Jf Lands be given to a Uillaſh in Tail; and 
the Low enters, he has a baſe Fee, that is, to him and hig 
Peirs, while the Utllain hag Peirs of the Entall; ſo that 
the Tenant in Tail has an Inheritance in him which may 
be turned into a bale Fee, then oo he bargains and ſells, 
leaſes and releaſes, &. this In 

his Peirs, it's but reaſonable it ſhould paſs a baſe Fee, el⸗ 
peeially it nothing in the Statute, be againſt it. 


2, The Tenant in Tail has the whole Effate-Tail in him, 
und why ſhould not be that has the whole Eſtate by Bargain 
= 1 — Jan and Releaſe, oz Covenant to ſtand ſeſ3ed, 
e e 
- Power of diſpoſing is an intident inſeparable fo bis Eſtate; 


eritance to another ann 


f of the whole, and put it in the Bargainege? Foz the 


3- Turning of the Eftate-Tall to a baſe Fee, is not at all | 


coitraditozy to the Statute de Donis, no any 17 = _ 
enation to 


ae of the J\ſue in Tall, Non habeant Illi quibus Tenemen- 

um fic datum fuerit ſub conditlone poteſtatem allenandi Te- 
nementum ſic datum, quo minus ad Exitum illorum quibus 
Tenementum ſic fuerit datum remaneat poſt iNlorum obitum, vel 
ad Donatorem, &. revertatur, Theſe (Cows are very trong, 


— 1 


þ 8 
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Iſiuue in Call to determine it, the Altenatton continues; 


et. * 


pe we know the conftrution that bag been made upon them. 


f a Tenant in Tail make a Feoffment oz leby a Fine, it 
is co far a pzeſubice to the Jie, that he ſhall be put to his 


Action; and his Entry is taken away, and de has no remedy 

but by a Tormedon in Diſcender, and et ſich Fine 02 Feotk⸗ 
ment wap never taken as a beach of the Statute of Donls, 
ſure then it ſhall be no breach of the Statute to have him put 
to his Entry, to recover the Gftate ? Since then it s his 
Inheritance, anv all in bim, and that a Power of Alienation 
[9 incident to his P2operty that he has, and that an Aliena- 

tion made by him to put the Jfſtie to Entry is no Beach of 
the Statute of Vans: From hence J da infer, that ſued El; 
tate by Bargain and Sale, &c. made by him, to one and his 


18 is not aaualip vetermined by bis Deathz now as ko) 


uthozities in the cale, Vide 10 Co. 95, Seymor's Cafe is in 
point, Tenant in Tail batgaing and ſells to B. and his 
Þeirg z and the Court held, that the Bargatnee had a deſecndible 
Eſtate, whereof his (Wife was nowable, and that by the bare 
Bargain and Sale; and tho' there was a Fine after, which 
barred the Iſſue, that only excluded the Inu tn Tail, but not 
enlarged the Eſtate of the Bargatnee, fo2 it be had not a Fee 
befoze, the Fine after could not have given it to him, fo? it 


did not wozk by way of enlargment of an Eſtate, 
pe quoted the Cale of Fines in 3 Co. where it is ſuſd fo. 94, 


That Littleton's wozds in Sect. 612. are not to be taken frig- 
w and literally: And he ſaid it was very true that a Bargain 
and Sale by a Tenant in Tati to one and his Heirs, does not 
wozk a Diſcontinuance z but yet the Eſtate paſſing by it, does 
not determine till entry of the Jſſie : And where Littleton 
ſays, That he can't diſpoſe of moze than foz his Life, that is, 
be can't rightfully do it, fo as to bar his Iſſue, but he may 


convey the Eſtate that ſhall continue longer, if his Tſe will 


not avoid it; and the Caſe of Fines ſays beſides, that if Te- 
nant in Tail be of a Rent oz Advowſon, and he grants all 
his Eſtate in the Rent o2 Advowvſon to one and his Heirs, tho? 
he dies, the Rent oz Eſtate in the Abvowſon is not thereby 
determined, but at the eleftton of the Jſſiie in Tall; foz ik 
the Aienation be with CUarranty, and the Jſtie bring Forme- 
don, and Alienee pleads CUarranty with Aſſets in bar, he ſhalt 
be barred by Reaſon thereof, Co that till ac be done 17 the 

| ik it be 
of Rent, aud he bzing. Formedon, collateral Marranty ſhall = 
bar bim. Winch's Rep. 3. Tenant in Tail bargains and ſells 
b | * _ an 
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an Advowſon to another and his Peirs; and the queſtion was, 
CUhether he was remitted ? It was not a doubt but a Fee- 
 Aiiple paſſed by the Bargain and Hale; indeed Hobart held 
the Jſſie was remitted, but the other two held he was not, 
and it the Bargain and Sale bad been determined by the 
Death of the Jflue, there could not have been a queſtion of 
the Remitter, and that plainly ſhews that the Eſtate, which 
 paſf by the Bargain and Sale, had exiſtence after the 
eath of the Tenant, tho' it were an Advowlon. Put 
this is no great qQueſlton, ik you conſider the common Caſe of 
Leaſe foz Pears made by Tenant in Tall, not warranted by 
the Statute of 32 H. 8. ſuch Leaſe is not void by the Death 
ok Tenant in Call, the Jie muſt enter to avoid it; foz it he 
does not da ſo, but accepts the Rent, be is bound by the 
Leaſe, which ſhews it was not determined by the Death of 
Tenant in Tail, foz ik it were, no ſybſequent acceptance 
of the Rent would have helpt lt. 


Another Inſtance comes home to the Caſe in queſtion, and Exchange of 
= that is the Caſe of an Exchange; the Eſtates muſt be equal, Ettates. 
I - pou can't give an Eſtate foz Life in change koz an Eſtate in 
[ Fee; you may indeed give an Eſtate foz Life, in exchange fo: 
= another Eflate fo2 Like; an Eſtate in Fee for an Eſtate in 
Fee, that is, each Party taking, muſt take an Eſtate of equal 
Extent z if one give an Eſtate-Tail, and takes a Fee, it is bad: 
F I Tenant in Tail and Tenant in Fee make an Exchange, 
_— | they both have Fee-ſimple, (1 Inſt. 51. a) without moze a-doe; 
4 foz in Caſe of Change there needs no Livery, but only a re⸗ 
cipꝛocal Execution by both Parties, and this is notwithſtand- 
ing a good Exchange, and a Fee-ſimple paſſes from the Te- 
nant in Tail, and ſhall continue till avoided by the Jſue; and | 
here he is not put to his Aﬀton to avoid it, becauſe here be- 
ing no Livery there was no Dilcontinuance. 1 Inſt. 332. Then 
the Exchange muſt have this effect, that it paſſes a baſe Fee 
till avoided by his Jſſue t And ik the Tſe will not agree to it, he 
map wave the Land in Fee conveyed to him, and enter into 
the other. But ff he does not doe ſo, but continue in the 
Land given, the Exchange ſtands good during his Life ö and 
after his Death his Je may avold it by entring, and lo on, 
toties quoties. Jt does therefoze follow that a baſe Fee voes 
paſs, otherwile it could not be a good Exchange; if ſo, then 
there lo the ſame reaſon, that when Tenant in Tail bargains 
and Cells, leaſes and releaſes, covenants to ſtand ſeized to 
Ales in Fee, (ich Convepances — paſy a baſe Fee z —. 
| . | [ 


WY 
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Vnut to consider the Caſe in quefſon: Notwithſtanding this 
ſo, that the Bergainee, Releaſee o; ceſtui que Uſe, of a Co- 
ht to ſtand ſeſpen, Cc. has a bale Fee, how happens it 
here, that the Covenant to ſand ſe(3ed in the Caſe in queſtt- 
on, does not alter the Eſtate-Tafl, but that it till continues? 
The Reaſon (s, becauſe that tho the Tenant in Tail may make 
Conveyance of the Eftate in his Life, which ſhall be good = 
and binding of the Eftate-Taſ(l, till avoſded by the Jſſie z yet 
any 1 he makes to commence after his Death ſhall 
be void, ik by poMþffſty it map not take effet during bis Life; 
and the Eſtate by this Covenant is to commence from and af- 
ter the Death of the Tenant in Call; and the Jiſtanice befoze 


put of the Leaſe foz Years, is appoſite to this purpoſe, 


N Tenant in Call make a Leaſe fo; Years, not warranted by 
the Statute, to commence 8 02 which may poſſibly 
commence during his Life, fuch Leale is voldable only upon 
bis Death; but it he make a Leaſe to commence from and 
alter his Death, that Leaſe is ipſo Facto void, by the very 
- exeation of (t, And that is the Book of Dyer 297. Pl. a5. 

- tho” there wag one Judge of another Opinton, 2 Cro. 437. 
Cell then; this Remainder ie limited to commence from 
and after the Death of Tenant in Call; therefoze it 1s vold. 
Put you' ſap, here he covenants to and ſelped to the Ale of 
bimſelf fo} Life, the Remaſnver over; ſo that the Eſtate to 
driſe upon the Covenant to ſtand ſeiyed did ariſe in his own Life- 
time: To this they anſwer, that the Covenant to ſtand ſet3ed 
to the Ciſe of one's (vif is void, except it be ko the ſake of the 
Remainder over, and the Rematuder being to commence after 

bis Death is void, and the Covenant to ſtand ſeſzed to his 
own Ge can't be good koz the ſake of a vold thing; if one 
covenants to ffand ſeiped to his own Uſe in Tall, it had 
deen good; foz whieh he quoted Carrington“ Caſe. 


Now what is the Reaſon, that ſuch Eſtate is vold, then 
tt is \\m(ted to commence after the Death of the Tenant in 
Tall ? Jt is beeaufe tis to commence at a Ttme, when the 
Right of the Eſſate out of which it would (Mie, win another 

rſo11 by a Titlo paramount the conveyance, viz. per Form. 

nl. Tenqnt in Tall das an Eſtate out of which be map 
carve out other Effates, pzovided he does it out of the Eſtate 
k | | 


in 
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in himleit, (o an to nuke it rightful in its creation, but 
otherwiſe not ; fo} it would be injurious to make good a 
Leaſe aq other Eſtate commenc ing upon the Right of another, 


oz Eftate ſo made; an 


whoſe Title is paramount the L 


in the paincipal Caſe, the Jſſie in Tail has a Title para- 


mount the Title of the Remainder, by virtue of the Cove- 


nant, the very Minute the Remainder would take effeff ; ann 


that is the only true Reaſon z and therekoze to make ſuch an 


_ Eſfate to take effeft upon the poſſeon of the Jffue, whole 
Title is paramount, would be to make an Eſtate take by 


w2ong the very Minute it has ſts creation. Mow foz Caſe and 


© Judgment in the pztncipal Point there are mavy. 2 Rep. 3, 
Vel. 31. Mo. 88g. 3 Lev. = 18 895. And the ( ods 


of the laſt Bool are full of the Reaſon that J give, 


J do, you ee, viſugree wth Littletoii, foz if pou take Um 


accojving to the Letter, it contrqvito the Caſe of Fines, 3 Co, 
And ie J have contravitey Lietlecon, J have done it upon 
great Authozity, Viz. the Caſe of Fines, and Hob. 319, 
where he ſays, the Law ab 
it but in Caſe of neceMty, 


And he took notice of the Cale in 1 Saund. 260. in the 
Common-Pleas, which Authozity he ſaid was againſt him upon 


_ the firſt matter, vir. 


1. Jf Tenant in Can make Bargain and Sale, the Bar- 


gainee has no moze, ſays that Book, but fog Life of Bar: 


gainor, tho the Habendum were to Bar gainee and bis Heirs, 


and fo they then held it. But J muſt take the Liberty to dif- 
agree with them, becauſe J have the Authoaity of Seymour's 


and other Caſes with me, koz we may with as much Oecency 
denp their Authozity, as they have denyed that of Sey mour's 


Cale, Foz a Fine to a ſtranger ſhall extinguiſh the Right of 


an Jnitatl, but can't enlarge any Eſtate befoze made out ok 
the Eſtate⸗Tail, ſo that if the Eſtate which the Tenant in 


Tail makes, wy poſſtblp commence during bis Life, ſich 


Eſtate thall after 
but if it can't conimence till after Death of Jſſuic, it is ablo⸗ 


luitely vatd. | 


2, If Tenant in Tail covenant to ſfand ſeized to the Ale 
of J. S. who is of bis Blood, foz his Life, with Remainder 


over to another, and dies befoze the Remainder happens, — 


Death continue till avoided by the Jie, 


bois Abeyance, and never ſuffers = 


f 4 
v9 
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the Remainder (8 good till it de avolded by actual entry of the 


udgment 
Jadgmet 


Informati- 
on in the 
Mayor's 


Court, Lon» 


don. 


A 


Iſſue; otherwiſe it will exiſt after the Death of the Jſſue, be- 


cauſe the Eſtate- foz Life had taken effet ; and the Remain- 


der might have taken effeft during the Life of the Tenant. 


3. I Tenant in Tail make a Leaſe and Releaſe to the Uſe 
of himſelf foz Life, with Remainder over to another, the 
Remainder over is good till avoided, tho' it be to commence 
after the Death of the Jſſue in Call; and the Reaſon is, be- 
cauſe it iſſiegs out of the Eſtate by Leaſe and Releaſe, which 
is good, till avoided by Entry: pe ſatd, the grounds he went 
upon were his own, but his Bzothers concurred with him 
— — and the Judgment in the Common; Pleas was af- 


Domina Regina G Rogers. 


N Jnfozmation was againſt him in the Name ok the Com. 

mon Serjeant ok the City ok London in the Mayor's 
Court, grounded upon a cuſtom in London to puniſh in that 
manner, any that ſhould give oppꝛobzious oz affronting Lan- 
guage to any of their a dermen. The Ju'o2mation did ſet 
foth another cuſtom, fo2 holding a Leet on ſuch a day yearly 


in the ſeveral Mards, that Sir R. Jeffrevs was Steward of 
ſuch a Leet in ſuch a Card, and late in the ſaid Court, held 


Vide Sir 
Tho, Fon. 
229. 3 Cro. 
78. Mo. 347. 
2 Lev. 200. 
1 Vent. 16, 


at, &c. as Steward: That the Defendant made an Aſſault 
upon him, and contemptuouſly ſaid, He had as much to do 
there as he had, that he miſtook himſelf for he was not now 
among his Baidewel-Bizds, and that the next Year he ſhould 
not keep his Court there: This matter being bꝛought up by 
Habeas Corpus, it was moved that the Defendant ſhould be 
diſcharged. Foz, 5 | 


1. There is nothing in the CUo2ds, fo2 which an Indick⸗ 
ment does lie, except the Aſſault; fo2 at moſt they are but woꝛds 
of diſreſpet, fo2 which there is no other Remedy then to bind 
the Party to Good Behaviour, oz fo2 want of Sureties to 
commit him, and that map be lawfully done in Caſe of diſre- 
ſpetful Mods to a Wagiſfrate; o2 if one in a Court behaves 
himſelf fnſolently, he may be committed immediately as fo2 a 
contempt. And beſides it was ſaid, there was nothing in the 
Clos, but what was true. . 

5 1. The 


1 


— —— 
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1. The Defendant was a Suitoz, therefoze he was bound 
to be there, and he had a Right to be there, 


2, The Steward was not among Bridewell-Birds, and that 
be ſhould not hold Court there next Pear; 1 had a Right 
to hinder it, fo2 the Court was held in the Church, and he 
was Church-CUarden. | | 


| Hole, C. J. It may be they have a Cuſtom to puniſh by Jn- 
kozmation fo2 reaſonable cauſe, but it will be a great queſtſon, 
whether the cauſe here be ſuch ? And whether there map be a 
Cuſtom to make Cords moze criminal than the Cotimon 
Law makes them? And this is not like the Caſe of calling a 
CUoman a TUhoze, which is puniſhable there; tho' not at Com- 
mon Law; foz that is grounded upon another Cuſtom of 
puniſhing Foznication there, which is not puniſhable any where 
elle; and he ſaid, a contemptuous Carriage and Behaviour 
to a Pagiſtrate, was a Bꝛeach of the Good Behaviour, and he 
to whom ſuch Affront is offered, may bind him to his Good 
Behaviour; o2, if he has no Dureties, commit him till he find 
ſome : So in this Court, if a Citneſs will be inſolent, we 
map commit him fo2 the immediate Contempt, oz bind him to 
his Good Behaviour; but we can't indi# him koz it, and that 
is the courſe accozding to the Common Law of England: 
And a binding ta Good Behaviour is not by wap of puniſh- 
ment, but it is to ſhrw that when one has bzoke the Hoon , 8,1 ,.. 
Behaviour, he is not to be any moze truſted. Efv ng aan the | 
Lie in Weſtminſter-Hall, o; in any great Concourſe of People, 
is a Beach of the Good Behaviour, At laſt the Court yi vent. 
awarded a Procedendo as to the Aſſault, fo they may have 327. 
7 — to puniſh by Inkozmation, ſuch as aſſault the Ma. 
_ giſrrate, | | | | 


Shirly and Right. | SC: 2. Saf: ov. 


Capias ad Satisfac. iſſued upon a Judgment after a 4 8 af. 
Pear and a Day, without a Sci. Fac. and the Sheriff exe- „ Belang 
cutes it, and after ſuffers him to eſcape, and an Aﬀton koz Execurion | 
the eſcape ; and if the Sheriff could take advantage of this in d Eſcope. 
bar of the Aion, was the queſtion; and that he could not theſe 
Authozities were quoted, Mo. 274. 2 Saund: 100. Dyer 175. 
21 H. 7. 16. Poph. 205. 3 Cro. 893. 1 Leon. 30. 3 Cro. 271, 
288, 436. 2 Rol. Ab. 560. 21 Ed. + 23. 8 Co. 121. | 


Moun- 


— 
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Mountague offered a diverſity, that where the Crtoz ap- | 
pears on the Face of the (tit it ſelf, the Shrriff is not 
bound to execute it, and by conſequence ik he does execute it, 

he may let the Party go away again; as if a cap. ad Reſpon- 
dend. be taken out in Trinity-Term, retoznable in Hillary, fo? 

it ought to be retoznable the next Term, Vide 2 Keb. 261. 
2 Rol. Rep. 442. 1 Rol. Abr. 484. Stil. 337. . 


Holt, C. J. In real Actions ik there comes an Alias Sum- 
eons, they give an intermediate Term befoze the Retozn 
of it, becauſe of the Statute of Dies in Banco in TUrtt of 
Dower, Vide Statute of H.8. fo2 abüudging Michaelmas- 
Term. But in perſonal Actions, where a cap. ad Reſpondend, 
does lie, ft muſt be continued down from one Term to ano- 
ther, and if tuch P2oceſs iſſue out o! this Court fn Trinity- 
Term, i arr in Hillary-Term, the Cauſe is thereby out 
of Court, ko if it be not continued in every Term it is gone; 
And if a Sheriff ſhould take one by ſich Pzoceſs, and let him 

o, he would not be liable, becauſe the cauſe is out of Court; 
ut here is an Execution retoznable at a ſecond Term, where 
is the miſchief in this Cale? Foz the Sheriff is to detain him 
in execution, and he has no oppoztunity at the Retozn of the 
CUrit to diſcharge himſelf; the Sheriff is to keep him till the 
Court call foz him at the Retozn of the CUritz and then a 
Habeas Corpus goes to bzing him in, and he is delivered to 
the Pziſon of the Court, and ik the Court think not conve- 
nien to have bim the next Term, but will ſkip a Term, where 
is the warm of that? Foz let the Retozn be when it will, he 
is to be kept in Cuſtody both befoze and after it: But upon 
a cap. ad Reſpond. it is otherwiſe, fo; there, by putting in 
Ball, the Pzoceſs is determined, and by a long Retozn the 
Defendant is hindzed krom coming to make an End, and diſcharge 
. himſelf of the Adlon. But it will not hold to ſay, that where 
the Sheriff is excuſed by the Pꝛoceſs, there he ſhall be liable to 
an Adion of Eſcape, foz an Eſcape of one taken by Gertue 
of that P2oceſs z fo; if a CUrit be teſted out of Term, pet he 
may ſafely execute it, but the Plaintiff that ſued it out, can't 
take. advantage of ſich CUrit 2 And this was Sir John Len- 
thal's Caſe: So he laid in the Pꝛincipal Caſe, this at moſl was 
— — matter. And per Curiam, Judicium pro 
er NiIIi. 15 ; : | 


Libel 


— 
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Libel was in the Spiritual · Court, fo2 that j. S. being the Par · Prohibition 
ſon of ſuch a Church, did make other he at the Sa- 9%; / 
crament, and that he was a CUhoze-Baſter : And upon ſug: « =! 54®— 
geſffon, that they would pꝛocted to a Depzivation, and that 
the Benefice was a Donative, a PJohibition was granted, 

— ſuing in Ower to depꝛive, but not quoad the other 


George & Pierce. 


N Omer to a new Tryal, an Affidavit was read, that one New Trial. J 445 - 
I the Witneſts hay vectared that be jad por. @ Bale en re oY 
to ſtifle the Truth, Gould, An Affidavit of him who had 

the Guinea were ſomething, but his ſaping is nothing. A 
Caitneſſes laying a Cager in the cauſe is no pindzante to his 
deing @ Citneſs, fo2 the other has an Jntereſt in his Evt- 

dence, which he can't depzive him of, 3 


per Holt, Jf an Executoz De ſon Tort deliver the Goods „ 
to the Adminiftrato2 befoze aclon brought, he may plead / Ter. 
plene Adminiſtravit: A Adminiſtration be firſf granted, and 


then another take the Hoods, he is not thereby Executoz De 
ſon Torr, 25 5 


Ik one de bzonght up upon an Attachment, you can have Interrogato- 
no moze than his Anſtver upon Jnterrogatozies, and ik he 16. 
* fozſwear himifelf, he is ſubjeck to a Pꝛolecution of Perjurp: 

Vide Cro. Car. 89. 3 | 


per Holt, The Owners of the Gate-Houſe Paiſon have no Gate-Houſe 
Charter lo ſue a Commiſton of Goal-delivery, and it is dei. 

hard to maintain a Right to a Goal without ſich a Liberty, **?* 

and there is an Ac of Parliament, that all Felons ſhould be 

committed to the Colinty-Goal ; and the meaning of it 1s, if 

there be not a Franchiſe and Power to ſue foz Ooal-delivery, 

and ſuch Suit muſk be made in Chancery, 


Domi- 


— 


— ä — 


— 
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fel Domina Regina & Maſon, 
PolleMonon X X 7 ben a Man is put out of PoſſeſMon by Uertue of an 
an Inquiſi VV naumten retomn'd fo2 the Queen, and another comes 


tion. and pleads his Right , that is a diſtin#. Recozd from the 


Record. Inquiſition; and ſo if another comes and pleads his Right, 


that is another diſtin# Recowd. And if Demurrer be to all, 
then it is determined there, o2 may be ſent-into this Court to be 
argued and determined; but if Jſſie be joined in it, then the 
way is to award a Ven. Fac. out of Chancery, retoznable at 
a Day certain in the Queen's-Bench. And the Recozd is de⸗ 
livered hither per Manus of the Chancelloz, &c. to be here 
at the Day of the Retom of the Ven. Fac. but the Inquiſition 
is never ſent hither ;. but the Party comes in Chancery, and 
complains his being aggrieved by the Jnquiſition, and pꝛays 
he may be admitted to ſhew his Right, and plead againſt 
Monfraxe the Jnquiſition, and that is a Monſtrance de Droit; and all 
de Dro. the Operation of the Jnquiſition is to make Title fo2 the 
| King, and the Party comes in as Plaintiff, and either tra- 
verſes it, o2 ſhews his Right conſiſtent with it. And if he will 
traverſe it, he muſt ſhew Title in himſelf. The Caſe of Jef- 
ferſon & Dawſon was part on Demurrer and part on Jſſue, 
und if there be a Miſpleader and a Repleader awarded, that 
muſt be in this Court; and where there is Jſſue and De- 
murrer, and the Party will not pꝛoceed on the Demurrer, 
the Court will give Judgment on the Demurrer ; and tho* 
ſome Books have a ſaying, that a Reco2d may be ſent out of 
Chancery hither, even upon Demurrer, J would fain ſee 
where it has been done, per Holt. | 


Foſter's Caſe. 


Non Pros. NE took out a 7Urit, and the Defendant voluntarily 
appeared, and gave Notice to the Plaintiff's Attozney of 

Bail filed; the Plaintiff does not declare, Defendant ſigns 

a non Proſeq. fo: want of a Declaration. Vide Statute 

8 Eliz. and 13 Car. 2. And Holt held it well enough, 


| | Gay 


3 
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Gay & Croks. 


pe Plaintiff wougbt an Adlon on the Caſe foz a falſe 
Keton to a Mandamus to ſwear him Common. Coun- 


cil-Man, fog the Borough of Totneſs; which by Charter Corporati- 
from Queen Elizabeth the manner of their Election was cyzaik- . 

ed out fo them; and a Uſage was given in Ev.dence to a Verdis. 
Jury at the Bar, that the Election had gone quite contrary, Trialat Bar. 


which Uſage was allowed to be good Evidence of a By⸗La 
whereupon it was founded? So the Counſel on both ſides con⸗ 
ſented to have it found ſpecially, and to have it determfned 
by the Court; whether ſich a By-Law and a long Uſage 
purſuant to it, could alter the direckion, oz rather annthilate 
the direfion of the Charter? And the Jury having given their 
AGerdick in pꝛivate over Might, ſaid, that they had found the 
matter ſpecially, and the next Dap in Court delivered their 

Clerdi# fo2 the Defendant generally, and would give no Rea- 


ſon fo2 it, no2 be moved to depart from it. And hereupon 4 


new Tryal was moved fo2 ; and the Caſe of Wood and Gun- 


ſton in Stiles, and a Caſe of the Welſh D2overs were quo. 


ted fo2 new Trials, after a Trial at Bar. And tho' the 


Court were very much difſatisfied with the Jury, and Holt 


ſaid, he never had known the like, and that he would have but 


little value fo2 the Uerdit of a Jury that would not at a Judge's 


deſire declare the Reaſon which had induced them; and that 
as the Judges do publickly declare the Reaſons of their Judg⸗ 
ments, and thereby erpoſe themſelves to the Cenlures of 
all that be learned in the Law, and pet there is no Law obli⸗ 
ges them to it, but it is fo2 publick Satisfaction; ſo the Jury 
ought fo? the lame Reaſon, to declare the Reaſon of their Aer⸗ 
dit, when required by the Court. Motwithſtanding all this, it be⸗ 
ing a Trial at Bar, the Court would not grant a new Trial. 


| Rice & Serjeant. 


Goods to remain in the cuſtody of A. the Debtoz: B who hag 
aiſo a Judgment agatuſt A. ko; a ſuſt Debt, takes out a Fl. Fac. 
and the queſtton mag, whether * could ſeize upon the ſame 


Goods? 


2 Sat 4 | 


A Man has a Judgment fo2 a fſuſt Debt agatiiff A. and praud i: 
takes out a Ti. Fac. and gets the Sher.ff to ſeize the the Erecu- 
Goods, but would not let him pꝛoceed farther; but ſuffered then. 


| Saf 3 Ta 
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Goods ? And per Cur, He may; fo2 the fozmer was a fraudulent. 
Execution, and the Sheriff might very well retoꝛn nulla Bo- 
na upon the firſt Execusion. | | | 


Sith & Villass, 


Bail. Recog- " T Ve Deſendatzt pꝛetending to be Cart of Buckingham, 
— 1 1 being («recep by the Name of J. Villays Arm, upon 
Paten concerning Bail te be put in by bim; the Egurtſaid, he 
migdt without pgjudice put in Bai by the Nn by which 
he was arrested; becauſe. being a cini Aon, be need nat 
join in yo Kecognizance, as the cuſtom ig in eriminal 
cauſes. Any that in the Caſe of the Earl of Banbury, who 
was (1difted. by the Mame of George Knowles Eſq; becauſe by 
the tourte of the Court he ought to join in the Recognizance, 
9110 (f he had enteved into one by the Mame of G. K. it wound 
be an Eftoppel upon hints therekoze the Caurd indulged hem ta 
bang others who gave Pail do bins, by the Mae of G. K. 
ſq, fo2 thely ad could not conchide bun, 


Domina Regius & Mayor, Oe, Carliſle, 


Attachment, A N Attachment ranted again bim ko; P2oceeding after 
FTT- A a Certiorarl delivered, F 8 h 


'$ubmimon, A Subi(lion of a Qatter to a Reference ig no ſlay of 
uy. fo} that Matter, if it is not particularly ſo agreed on: 
er Cur, : | 


Copyhold, @ Ccpybold Eſtate is not to be ſe(5ed upon a Recognt- | 
zunge! Fer Holt. | | | my 


Date. per Holt, It a Deed has no Date, oz an (nipoſſible Date, you 
map declare, that the Defendant by his Deed on tuch a Day 
and Pear did lo and fo, and upon Oyer there will be no var! 
ance; but if pon ſay that by his Deed of ſuch a Date, oz 
bearing Date ſo and ſo, and upon Oyer the Deed has no Dat 
02 an tapofMhle one, it will be a Clartance, 


Tolt. Note, Jt was ſtrongly inllanced by Lutwitche in the Com- 
mop- Pleas, that & Tolt did not lie in a Perſonal. galon; and 
the Court (ecmed to be ok the (lame Opinion. © 

. | | = | olt, 


- 


Outſter of one by the other, 02 ciſe he ſhall not be compelled tg 


— r A 
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Hole, It would be a Rule foz the future that upon moving c 
of Indifiments here by Gortigrari, we ſhowy got bear Matſon 

in Arreß of Jug menk, Hil the Bekenvant has appesres. 


f * . 


Queen & Blacker & Robinſon. 


| Ga was given tg file an Inkennakton pra Malegeſturs Infirmai- 
againſt them, koz pꝛocuring a Gentleman's Wan tg mar- on. 
ry a Moman of infamous Reputation, | 


Brooks & Stroud. 97 39 


(UID were made Executozs, and an Aﬀign bzaught by Abatement 
[ them; they let fozth, that they wert made Executogg, Nelp ouller 
and that they bath did pꝛove the (Mil, and by the JPzabate 
ber de {t_nypearey that ang only p2ayen (t x a the mat⸗ 
ter being leaded in Abatement Plaintiff has Judgment 
Ouſter, and 21 H. 4. was qupted: Two were made Executozo; 
one of them p2oved the ill, they both have the Right in 
them; and the other can't refuſe till after the Death of him 
that pzaven, but then he may: Tf que of them ig ſevercy, 
the other wall go on, ET 


Da of Norfalk's Cafe, 


\ 7@tditt yas in Eaſter-Term, ang befaze Judgment the Beth iu 
| (aint des: Per Hale, That wal nag binder tbe Junge F449 61d 
ment krom being entered, pꝛopiden, 476 e Statute, it bg en, 
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with n twa Terms after, And as to the Statute of Frauds 
and Penjuples, that only requires the Cime of ſigning Judg⸗ 
ment ſhouly be enterred on the Roll, and that is only fa} 
the benetzt of Purchaſers z foz if Judgment be (gnen in Aa. 
catlon, pet it is entered as of the Term befoze z and none but 
. JPurcboſer ſhall ve admitted to ſap, it was gneg at my 
o'bev Time; and it is the courſe of the Court to let gl 
things be done in the Gagation, as of the Term befqze, 


Jn Caſe of Tenants in Common, there muſf be an adual Ejcctnent, S2/ 392. 


— — — - _— 
— — — 
— — 
= an_ * 


TConkeſs Leafe, Entry, and Ouſter : Per Holt. * 
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Judgment Time by 


— —_— Cc 


\ Bailand n Scl. Fac, again az te fecond muft be tefted on te 


Sl F. Retom ok the firif, and both can't be taken away at a Time; 
there ovght to be 15 Days incluſive between the Teſte of the : 


firſt and Retozn of the ſecond, per Eundem, | 


information, Inkozmation filed againſt one fo} dzawing in ſeveral to 
mag: play with him foz Money, and putting falſe Dice upon them: 
| x tmotione Salkeld, - - —_ = | | 


Domina Regina & Templeman. 


| Plea Cu, Fter Pleading guilty to an Jib(#ment, you map give 


n I any thing in Evidence that quſtifics the Faf, oz proves 
% e, him not guilty of the Fan; foz the Entrp ig non vule con- 
tendere cum Domina Regina, ſed pon, ſe in gratiam Cur. And 


it is not like the Caſe where one is tound guilty by Uerdſf, 


2 Smith Angel. 


Debt by Ex- EVT b Plaine(f and his CUife as Erecuto2s of M. F. 
eber | ae D 


efendant as Son and Heir of J. A. upon ſeve- 


who pleads kal obligations by which the Father did bind btmſeif and his 
rien per Diſ- heirs, upon (ſeveral cond:tions, &c. Defendant confeſſes the 


_ cent viſia Afton, and that the Bonds are the Deeds of his Anceſtozs ; 


everſion 


. 4 ſpecially, but ſays that his Father was ſeſzed in Fee of four Parts in 


Replication it of ſich a Cloſe, and of three Parts in four of another 
ind Rejoin- Cloſe z and of three Parts in four of a Mefſttage, and JC. 

der. lies and pores thereof: That the ſaid Obligo2 in his Life- 

[8 Jndenture bearing Date, 6&. a cotthter-part 

pro Quer Whercof he produced in Court, did demiſe the ſaſy Parte 

generally. and Shares to H. G. fo: 300 Pears, by Certue whereof he en- 

| tered, and was poſſeſſed foz the Term afozeſaid 4 that the 

Father died ſelzed of the Reverſion which deſcended to the 

Defendant „that he was thereof ſeized, aud that at the 

Time of crhibiting the Bill, oz at any Time ſince, he hay not 

any Land oz Tenements by hereditary Deſcent, beſideo the 


Reverſion of the Tenements afozeſaid i that after the Death 


_ of his Father, and the ſaid Deſcent 9 W. 3. there was a Sul 
in Chancer between Ed ward 3 * and Elizabeth 
like of the Defenbant's Father, and the Dekendant, in 


which Sult it was decreed and adjudged in the ſalv Court, 
I: : | | | Ja 


L 


Father, ought to be charged beſide t 
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that Elizabeth should have one third Part of the Ppremiſes 


fa2 her Life foz her Dower, by Gertue whereof the (aid El1z4- 
beth was ſeized of a third [Part of the pꝛemiſſes kon her Life, 


and ſo pꝛape Judgment; whether yl ag Son and Meir to hig 


e Reverſion of the Term 
afozeſaid; and of the third Part whereof the CTlife was en⸗ 


vowed when it should fall? The Plaintiff craves Oyer of the 


eaſe z by which it appeared, that in conſideration of zoo l. 
e had demtſed the JPtemiſſeg kor 300 Pears, pzovided that if 
the Father, 02 his Executozs 02 Adminiſtratozo, paid 501. per 
Annum to H. G during his Life, then the Eſtate ſhould ceaſe, 
Plaintiff replies, that the Defendant atter the Death of his Fa⸗ 
ther entered, and was thereof ſeised, and took the p2ofits, be- 


Ades the third Part to his CUife, which would be \{uMctent ta 
pay the 501, a Pear, and ſo pꝛays Judgment; Defendant rejoing 
and ſays, he did not enter modo & Forma, and concludes to 


the Country: And Plaintiff demurrs. 
Holt dellbered the Opinion of the Court after ſeveral ar. 


guments at the Var, and ſaid, Jt was not doubted, but. that 
the Plaintiff ought to bave Judgment, but the queſtion was 


Oyinio Curia. | 


what Judgment we ought to give him; whether a ſpecial one, 


to have Execution ok the. Lands and Tenements mentioned 


in the Plea; oz generally againſt him as Heir to his Anceſtoz? 


We have conſidered both ; and we are of Opinion, there ought 


to be general Judgment againſt the Defendant, by which his 


Body, his Goods, his Lands, which are not Aﬀets, may be 


taken in Execution, 
| Two things are conſiderable heretn, 
1. The Pleading of a Reverion of a Term foz Years mabe 
goad and allowable in a Defendant ſued as Helr to his Anceſ: 


by his Anceſto2s; whether Pleading a Leaſe ko; Years, be 


toro? CUhether that be (ficient to hinder the Jl alntitt hom 


immediate Execution. | 


U 


and that he had a Reverſion. expeftant thereupon by Court o 


Chancery, be good? 


as to the fir, the Cafe is this: A Man by Bony obliges 
| Lois and his Þeirs to pay ſo much Money, then makes a 


eaſe foz Pears and dies, whereby the Reverſon in Fee ve- 


t ſton | ether the Heir ma 
ende to his Þe(rz the que " 1 . Pl 


2. JE Pleading of an AMgument of Dower to the rite, 


iſt Poitit, 


P 


42 


Term. S. Trin. 1 Annz in B. R. 


plead this Leaſe tbr Pears in bar of Execution, o2 confeſs 


Aſſets ; without taking Notice of the Term fo) Years? Theee 
are indecd fome few Pꝛecebents, and J have known it pꝛadi⸗ 
fed where it was pleaded: but J am not willing to deliver 
my Opinion as to that Point now, becauſe the cale does not 
require it; but it ſeems to me, as it ſhould not de matter iy- 
ing in the Mouth of the Dekendant to plead any fuch mut⸗ 


ter; foz he might without danger confeſs, that he had afſers, 


without taking any Motice of the Leaſe, Note, Mhat mak: s 


_ compleat Aﬀets? To have the Freehotd amv Inheritance of the 


Eſtate deſcend to him, and that he has from his Anceſto?s ; 
thercfo2e he has compleat Aﬀets. Tf it were @ Leafe fo! Life, 
made by the Anceftoz, and only a Reverfron in Fee erpeſtanc 
thereupen had vefcended from the Anceffoz, that word not be 
Aſſets in PoſſeMlon ; but a Reverſton in Fre erpettant, upon 


an Eſſate fo2 Life; and there he had not a Fre: hold, as here 
he had, but a Reverſion erpetant upon a Freer hold; beſives it 


appears by the Statute of Gloceſter, and of 2: H. 8. That the 
Common - Law, did not much regard Eftates fo2Bears, fo2ftich 
Eſtate was ſubjet altogether to the CULilL of him in Reverſton 2 
Foz if he in Reverſion, had ſufferev a recovery by coltuſſ on 02 de- 
kault, the Termo2 was bound by it; and his Term was loſt with- 
out remedy, as appeats by the Comment of mp Lozd Coke, upon 
that Statute, 2 Inſt, 321. 1 Inſt, 46. And after the Dtatute 
of Gloceſter, which gave Termoz ko Pears udertpy to 
come and falſify a recovery had again Tenant in Never 
fion. '' Again, Leaſes fo: Pears becoming moze condeeable, 
and pet moze pꝛecarious, becauſe of the frequenry of common 
recoveries, which now became a common Conveyance, the 
Statute of 21 H. 8. became a further remedy to Termozs; 
yet notwithſtanding theſe Statutes, it never lay in the Mouth 
of a Tenant to a Prectpe to plead a Leaſe foz years, oz to 
ſtop Erecntton upon any ſich Plea. It an Ame be bought 
againſt Tenant fo2 Life, he can't ſay there is a Leaſe foz years. 
Paecrvent to his Right, tho' Tenant fv pears himſelf may 
falſify a recovery againſt him in Reverſton, fo the ſume rra⸗ 
ſon holds in this Caſe : Foz the obligation of the Father At- 
taches upon the Land, being Allets in the Peirs hands, as 


Brown Affets 9. Sci. Fac. grounded upon a Fine to Execute a 


Fine, whereby Lands were conveyed by grant and render to 
one and his Heirs in Tail; Tenant pleaded a Marranty of 
the Anctſtozs of the ]Rainei} and that Allvts velcended to 
him, Plaintrff. replied that the Affets that mb veſrend were 


Extended fo2 the Ring's Dedt, and it was not held a good 


Plea, becauſe the Frechold and. Inheritaare vid: dvſcend; — 
they 
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they were pꝛeſent Aſſets, if it be ſo in caſe of a real Lien ſo 
as to bind the Land, in Caſe of Wartanty, ſure the ſame 
ceaſon where the Heir is charged upon Account of Aﬀets, in 
an Aﬀtion of Debt upon the Lien of the Anceſto, the Books lay 
he might Plead a Leaſefo2 Pears as to the value of the aſſets, 
fozAﬀets in real Action is no moze than Aſſets are woꝛth; ſo 
 thatif Plaintiff is not to have it diſcharged of the Term fo: 
years, the Reverſion is leſ9 woꝛth; then if it be a good Plea, 
the conſequence is that an immediate extend. Fac. dd go tg 
_ appaatſe the Reverſion upon Inquiſition taken, and then to de⸗ 
liver it to the Plaintiff to Enter into it; when it falls in 
Poſſeſion, as in Dyer 246. Debt againſt an Heir who pleav- 
ed he had nothing but a Reverſion erpetant upon an Eſtate 
foz Life, Plaintiff joins with him and takes Judgment upon 
the confeſion.; and to have Execution when Reverſion falls 
in [poſſeſſion ; ſo if this be a good Plea, the fame muſt be 
done here. Hern's Pl. 307. is a Precedent of this matter. 
There is no miſchiek to him in Remainder, no2 to the Lefſee, 
fox he will defend his Poſſeſſton in Ejetment, by vertue of his 
Leaſe: But we don'tgive any concluſive Opinion in this Matter. 


daa Point. The Dower to the CUlife is ill plcadcd, fo? it 18 2d point. 
nat fad that the Clife was Endowed by metes and bounds, 
no that the Lo2d Chancellor din Endow her; but that there was 
a Decree in Chancery, by vertue whereof ſhe was Endowed; 
and that is not to be underſtood, koz the Chancellor has no- 
thing to do in Aligning of Dower, but in Caſe of Lands 
bolden of the King in Chivalry, and the Heirs being is 
- Wardſhip to the King; and in ſich Caſe, when che came in 
as his (Mike, and pꝛaped to be Endowed, fot the Ring's Title 
appearing on Reco, a /Recow was neceſſaty to find der 
Titlez and ſo an Jnquiſition was taken, and upon her being 
found thereby to be his CUife, the Chancellor uſed to agu 
ber Dower, 02 to award a Connntſfion fo2 it. F. N. B. 363. 
And this was the Legal way foz the (Tie to Recover her Dow: 
er of Lands in the King's Hands, by the reaſon of the 
CUardſhip of the peir; fo2 as every Gnarpian might Adlige 
Dower in Paiis, ſo the Dower in Chancery, is by the Ring 
himfelf, in a Judicial and pꝛoper manner; but for Chance: 
to decree that the Wife would habe ſich a third Part, wo 
not veſt a Legal Jntereſt in her, the Baar map do it in pueſu- 
ance to a decree ; and when he does, the Mike is in by vertue 
of tha aMignment of the Heir, and not by vertue of any de- 
cree. Then if the decree be not a Title veſted, he tas con- 
feed Its, £67 he (ct fo2th oniy a Reverſion depending * | 


* ine an $4 &b 


15 | a Freehold, and does not hew'there was a Freehold; and i 
| the alignment of Dower were good, pro Tinto, yet here 
N is two Thirds wheryof ſhe was not endowed, and that is 


15 5 only charged with an Cftate ko; Pearg, aud that is enougg 
0 to charge him with a 332 Judgment, Plowd, 420. comes | 


home very near to this Cale in every reſpet. It is Debt 
* . againſt an Heir (f he plead any Plea, that is not a ſufficient 
| | Var, it be ſuffev Judgment to go againſt him! by nihil Dicir, 
oy confeſſion, it ſhall be a general Judgment; 'decauſe there. is 

no way kor the Heir. to detend himtelk, but 1 fozth the 

Truth, what Aﬀets he has, where they lie, and ſo open the 


%Benefit: he can of it, and if he does not do this there ought 
to be a general Judgment againſt him, as well as upon demur- 
| | | rer. This guthouty was murmured at, but there is not a Tloꝛd 
1 ok it but what is good Law, Vide Mod. 320. 3 Cro. 639. the 


| | | ſame Caſe. It the Heir will confeſs that he has Aſſets by 
1 | deſcent, in ſuch and luch places, beſides which he has no moꝛe, 


Iz and the Iſſue is that he has moze, tho he confefſes enough ; 
| | yet if moze Allets be found, there ſhall bs a general Judgment. 


0 | 2 Leon. Vent. 11. 
0 ; # . 4 . . ' es 11S *r 


0 


& 3 


. | would be Erroneous. 2 Rol. Abridg. 71. I it be by conſent 
yd 
k 
( 


| 
| ſpecial Judgment, if the Plaintiff doeg not deſire it, fo? it 
of the Plaintiff, they may give aiſpectal Judgment: But how 


N can we do lo here? ik it be upon the conkeſſion, we muſt allow 
i the Plea good, that is, that tis a Reverſion expetant upon 


nan Eſtate fo2 Life, when it does appear that it is not ſo. It 


"Eftate fo7 Life. and the Plaintiff had replied that the Tenant 

was Dead oz had ſurrendred,' and it is ſo found by Uerdi# ; 

ſure there muſt be a general Judgment, becatiſe he has pleaded 

| | 'a falſe Piea in Bar ok the Plaintiffs Execution; and it ap- 

| 1 pearing to us, that there never was ſich an Eſtate foz Life 

= in being, it is of. the ſame Effet as if a Cerdi# had ſo found 
| | Judgment, it, Let the Plaintiff have a general Judgment. 


gebe, Court: cuſtom; Vide ante Fol. . 


Zeddidit 6, Apon bzinging the Wall- pelte to Mr. Clark, and gtbing bim 
ſatigfattton” that the Pzincipal rendzed himſelf befoze, oz upon 


i. 


o Dupezſedeas of the Scl. Fac. per Holt. 


= 
. Truth. of the Cale to the Plaintiff; and let him tale what 


In this Caſe, it is not in the Power ok the Court to gibe 


| 
| be had pleaded that he had only a Reverſion erpefant upon an 
| | 


* . Proceſs of Per Holt, Lev. Fac, is not the pꝛoper Pꝛoceſc of a Dun ⸗ 
. Hundred- dzed⸗Court, but it is a Diſtringas, but Levari may be by 


the Retozn of the ſecond Sci, Fac. he will give you a diſcharge | 


” 44 8 war © 8 $5) s 
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Domina Regina & Ogden. 

A? Over affirmed at the Quarter Seffong of the Peace Highway, 

. fo2 the County of Dorſet, it was an Over of two Juf- | 
\'tices of the Peace of the lain County, founded upon a clauſe 
in the Ac of Parliament, in the 8 W. 3. foz enlarging the 
Common Highways, Vide the clauſe : There was an Ad | 
quod Dampnum ſued out, and an Ad nullius Dampnum re- 4 gud 
toznedz and an Omer thereupon made fo2 the incloſing ſuch 242" 
an Ancient Highway, and ſetting out a place fo2 another in 
ſuch a place; and an Appeal from this Oꝛder to the Sefſons, 
and there the inclolure is declared, to be a great Muſance to 


the whole Country, ſeveral exceptions were taken to the Oz⸗ Order of 


ions. 


der of the Juſtices at the Quarter Seſliong. 


1. That it did not Appear to have been at the next Quart- Exceptions. 


ter⸗Sellions after the Ozder made. | 


2. An exception was taken to the whole Purpozt of the 
Oper ; that it did not Appear by it, what the Tay to be in⸗ 
.: cloſed was, o2 what the new Map, without which there was 
no certainty ; what the Subjet matter of the Appeal was; fo2 
this being a Method that the Statute has Dwained fo2 the 
Determination, and making a Final end of the matter: Sure 
then that Thing whereof a Final end is made, ought to 

Appear very certain, Th | 


Jt is fit to conſider the very Statute, what Alterations 
are made by it, and what not. _” . 


1. It is to be known that this Clauſe does not alter at all 
the nature of the CUrit, of Ad quod Dampnum ; but that 
Tirit is the. ſame as it was befoze, and to be pꝛoceeded on, 
as ik this Statute had not been made; there are not any 
wozds in the Statute, that do alter the nature of the CUrit, 
noz the method of Pꝛoceeding thereupon, tho' there be ſome- . 
thing added, WE | 


2. This CUrit after it is Executed, is to be retozned into 
the Court of Chancery ; and in that Cale the Sheriff having 
taken an Jnquſſition, makes a Retozn thereof indilate ; ſa 
are the (Cows of the CUrit, ſo — the CCrit is _ 


- 
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into Chancery ; and fo? this Reaſon it is, that if the Queen 


ſee thereby, that there is no harm to Encloſe z that ſhe may 
grant Leave to do 11 — { n Biber at at the Inquiſition 


— he a de nom, pm 


Fab aun the old way , tho 


6 1 5 1 er 15 
et none toulp latw⸗ 


t 
- the 7 5 tid. tha eh, icl ite would redound mts t 
inge ate N p 


and the old ſv, ceaſry to be a Ci 


t, and 45 14 ret 
| ya by 0 Ye wou rp of a Mulante? 
6 4 fideich and etbin, that gave und Au. 
| [ 1 the Licence ok town pol 
tpn wre was ſuch M Juno Retozr, 


= p 40 | 
ee thout 11 traverſe e Jnquiſition > 


nt ere tha an alterq 10 155 de n ane one fer 
9 


| ht became the common Highway. 


Je you be a ffronee ent tion upon that Clauſe of the 

* that u n ih have a Right to Incloſe with- 

the. fl cee to mehre great an alteration z as to male 

Wrong? of an Tnquiſttion. tantamgunt to a Roy al Licence: 

90 tho" the Ingallltion does not aun it to the Damage of 

xo pt lt is in the a or the King 02 Queen, 

110 the old one ſtand oz not. there is nothing in this | 
at to indute us, to make ſo gren a Leap, as that ſg, 


1 an _—_— be _—_ * 5 into Chan- 
cery — b a foun idatio} g. Licence fo? the 
bah fn keit abe, what darm aul ir be to ti, 7 to 
an * 10 dale — ſuch u vg e it — = 
tp, Choulp be ſncloſed x. a 1 one delcribing in the 
tb maul wok 0 ob u vill ay that the Ad quod 
* a 


[t 
= now, ae ivr k = U ſet of the 1 
d an | eſllons; 
ai 100 en, g 10 6 Tile” un che Sheriff, 
x 9 uſſition "ike E e 19 by the Statiite 
l U 111 trfozngs it it t 10 bound to vo 


by the command ok the 11 Katy, all that the Stiſttite ee- 


Ares lg, 10 the In Kg envolle 705 ne ＋* 
e 
5 IU 0 goo 


IF NERD "Fin 25 14 ett olled, _ - 
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Appeal, 0] that an Appeal was bzought : And the Judgment 
ko the Jnquiſition, EY 


ER Eg e ; 
— q r , tha n i, 
en 0 after the Init ca 2X but they 

it is to be by the oy grieved by the inc 44 1 
vou muſt take both the. CLlows ton air that is, it muſt be 

at the next Delllong 1 er the Jndut Þ taken, and the Jn- 

cloſure foz it can't be ſooner fo2 till Jncloſure there is no 

rievance: And it muſt be ſomebody aggrieved by the Jnclo- 
ire, Pere is indeed an Incloſure; but it is not an Jnclo- 

ſure by vertue ok the — * accowing to the Ad quod 

Damnum, fo2 it ts, ladet ut Licence; and not by the Autho- 

_ rity ofthe Ack of 1arll ment; and therefoze not ſuch, as does Inquiſition 
oblige the e Dare in b. "Therefore per Totam Cur. the quaſhed, 

| Inqu 


Per Cx ff: aber (Oh 58, Tt _—__ «Siena 
Ma Ay withorit 15 70 8 * ta bung Abe 5 Nr. 


„ Jüdyment was let Rant of if, | 
e auen th! the by cotiferit of Pntties tan be attach of Attorneys, i 


Arg 


Court many Times, will fir the trarintdjy Aton, whete 7 Traſtry 
the Defendant hag not had pzobahility of an indifferent Trial, Aon 


Domina Regina & Clerk. 


JER Cur, An Inkohtmation trier at the Var is not with. Informati 
in the late Statute of giving coſts againſt the Pzoſecu- 2? Col, 
to2 z fo; that ſays, the, Party kan dab enter into a Recognizance 

of 201. And that Patty ſhall have a Sci. Fac. thereupon, but 

201, would be too ſmall wu in the Caſe of a Trial at ar. 


per Holt, nt a ae 1 e 0 Ae Judges on 


upon ot(a] 
Colt what N 1 0 wan, 
* 


Term. S. Michael i, 


Anno 1 Annæ. 


Elvis & Mercato. 


\nomer.. In a Wotton to put of a Trial, the Attozney made an of: 
cnt fer P Lune, 10 biing money into Court, and a Rule 


ereupon, that the other de ſhould bew Cauſe; why the 
rial ſhould not be put off on thoſe Terms, at which Day the 
other five — the Rule was dzatwn Ex conſenſy, aud 
the Trial put off : And now the Money not having been bzought 

into Court; an Attachment was granted againſt the Attozney, 
tho' it was obſetked by Mountague, That tha' the Attozney han 
made ſich a ÞPzopoſal, yet he had not conſented the ſecond 
Day, But per Cur, , 


1. pe ſhall not aver againft the Rule, tohich aps it was 
by conſent, | N = 


2. Ce will not have our Attozneys Trifle with us, and 
make a ]Pzopoſal ta Dap, and fly from it to Moro. 


Read & Tregeagle. 


judgment R gave a Bond and Judgment to T. defeaſanced upon pay- 
and Execu- N, ment of Money on ſuch a Day certain; and it was 
tion. agreed by the ſame Deed between the Parties, that T. chauld 
not ſue any Execution againſt. R. befoze the 16th of July, the 

15th of June T. ſues out a Fi. Fac. delivers it tu the Sheriff, be⸗ 

foze the 16th of July, and gets it executed on the 16th of July, 

upon Demand and Nonpapment. And Broderick moved to ſet 

it allde, fo2 that the Plaintiff by bzeaking his Agreement, = 

| — 


ts. A 
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- lncapacitated the Defendant to perfozin ; fop by the delivery of 
the CUrit to the Sheriff, the pzoperty of them was bound; 
ſo that be could not fell any of them, to raiſe the Boney, 


But per Cur, GSſnce it is fo? a juſt Debt, and Judgment 

executed, we will not now undoe any thing; foz perhaps, that < 

would be a means to fruſtrate the Judgment: And beſides, 
on have no Oath, that any Purchaſer was deterred, by Rea⸗ 

ſon of taking out and delivering the Crt ; and here R. had a 
good Remedy, by Aﬀlon of Covenant. | 


And my Lozd C. J. remembꝛed the like Cale; where Co- 
venant was bzought, and Damages thereupon recovered t 
And they all ald the Nute was, where a milrhlek was on 
eſther ſide, and a Remedy on the one, and none on the other, 
yy oe ſuffer that to continue, againſt which there was 


And Holt fail, an Audita querela would not le in this 


Cafe; becauſe that would pull vp all by the Roots, and avaln 
the whole Judgment. 


After Eurit of Errol ſuen out, (f a Scl. Fac, be brought Error. 


againſt the {Plaintiff in Erroz, to ſhew Canſe why there 
ſhould not be Erecution on the Judgment z the end of it 
ts, to compel the Plaintiff to aſſign Errozs , Execution 
d ought not in ſtrianels to be taken aut, till non Pros' en- 


| Aſſumpſit by Adminiftratoz, fo) Goods ſold and delivered by Amend- : 


his Jnteſtate, and a Momſte likewiſe to him, Defendant men. 


pleaus non Aſſumpſit infra ſex annos ta the Plaintiff; Platn- 
tiff replies a pzomiſe to the Jnteſtate within ſix Pears, and 


Tſe thereupon, and Uerdi# fo2 Plaintiff, And this being 
moved in Arreſt of Judgment; and appearing thus upon 


the Recozn of niſi prius ; Per Cur. Jf the Paper-Book, oz 
Copy of the Jſſie was right, we will amend it; and made a 
queſtion, whether it be not within the Statute of Oxford? 


Holt, Conkeſlion is the worſt ſozt of Evſdence that is, Evidence. 


if there be no Pꝛook of a Trantadlon oz dealing, 02 at leaſt 
d pꝛobabilitp of dealing between them; as here there was, the 
one being a Sailor, and the other a Captain of a Ship. 


N | Withers 


»-- 
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Withers & Harris. 17. 2 


Execution. T 10 L T. It one will take out Execution within a Pear 


after Judgment, he may continue it down after the Pear 

by Vicecomes non miſit breve, without being put to a Sci' tac”. 
And he ſaid, he had known it adjudg'd on Debate, there was 
no need of a sci' fac to have Execution in Ejettment after 
the Pear and a Day : But he ſaſd he never could agree with 
that Opinion, noz ſee any Reaſon fo2 it. Foz in all real 
Aﬀions, as upon Fine Sur conceſſit, there muſt be a Sci' fac 
after the Pear; and all the Court were of the lame Opinion: 
But it was rekerr'd to the Maſter to examine, CUhether it was 
after the Pear oz not, 02 whether there had been a Vicecomes 


non militbreve, of any Execution taken out within the Pear? 


And Proceſs 


And it appearing on Examination to be after a Pear and a 
Dap, no P2oceſs taken out within the Pear, held, it could 
not be the ]Poceſs in Ejetmentz ko; Execution is an habere 
fac' poſſeſſionem foz the Term, and a Fi' fa' fo; Damages. 


per eundem, Pou can't change your Attozney without Leave 
of Court, to be obtained on Potion, though be be ever lo 
great a Cheat. by | 


Wood & Sution, Marſhal of the Court. 


1 was agalnſt him iu Debt koz an Eſcape z and he 
bjought Crit or Erroz, and put in fham Ball, and fo on, 
totles quotles, they were excepted againſt, pon Affidavit of 
this, a Rule was made peremptoziſy fo2 his putting in good 
Ball on ſuch a Day, o; elſe Erecution to go. 


ben there lo a Special Jfliie tendered, and the other 
Bide joing in it, the Book is ſent back to the Defendant's 
1 and he has four Days given him, either to join 
in the te 02 to wave it, and give the General one; and 
after the four Days, he ought to ſend the [Paper back with: 
ot any demand of the Attozney of the other Side ; and if 


he fails in it, the other may ugn Judgment fo2 want of joſn- 
ing in aue: But (f the Attoznep will take back the Book 
after the four Days, and receives Money fo? _— the 


« f 
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Jflue oz making up the Recow, he ſhall not after enter his 


Judgment, Per Cur' & Clericos. 


A Plea in Abatement was overul'd, and a Reſpondeas Abatement. J C 1 4474: | 
Ouſter awarded, and the General Jſſue pleaded : It was a EY 
Queſtion, Jf the Defendant's Attozney ſhould deliver a Copy Copy of the 
of the Jſſue, Declaration, and the Necozd vf the Plea in fue. 


Abatement to the Plaintiff's Attozney and pay fv2 it? And 
the pzinted Rule ok the Court was read, and the Court would 
conſider of it, though the conſtant Pꝛackice were agreed td be, 
that the Defendant's Attozney ſhould do it. And it was 


made a Rule, That it ſuffice fo; the Future, after Plea in 


- Abatement overul'd and General Iſſue pleaded, fo2 the De- 
kendant's Attozney to deliver a Copy of the Declaration and 
Iſſue, without any Copy of the Plea in Abatement. Note, It 
is a conſtant P2aftice fo2 a Plaintiff to ſign Judgment by 
Default, foz want of a Copy of the Jſſiie and paying fo it, 


and ſo execute a CUrit of Enquiry, 
| | 


e Tempeſt. 


np Oyer had of it, and a Demurrer foz borh Catiſes, As 
to the fir 


aver 0} to tonclude to the Countrp. And Keb. 3. fol. 192; 


ſt, it was ſaid, Jt was either wap, videl't, ta 
3 


* ' 
4 


EB upon a Vond; a ſpectal Non eſt factum pleavey, Nui c fax... 
# with a Concluſion of Et hoc parat' eſt verificare, be» d ſpecial. 
- fides the Plea referr'd to a Condition in the Bond without W 2/499. 


Hill. 25 Car. a. wag quoted. And the Caſe of Day & Roberts Demurtce, 


in this Court in the Pear 93. to which Opinion Holt Inclin 
as {f in Bar to a Debt upon a Bond, one ſhouly ſay, Tha 


upon ich a 2 to be done; which being not done, the 
Plaintiff got the Decd, Et fie non eſt facum, Et hoe parat“ 


eſt, &c, and leave the Plaintiff to tender Iſſue in the Replt- 


cation. As to the other it ſeemed a fatal Exception, Plaintiff - 


udgment. 


han Judgment. 


* 


gelr' fac? agalnſt Ball who had rendered their Puneipal be- Bail. 


* . 


foje a Judge, but he immedlatelp eſcaped, and they maven 


to file the 1 in Ozver to plead a Render of JPzincipal. - 


per Cur. Cle can't deny Leave to file the Ball- piece, ko with» 
out it they map plead Nul tlel Record? to the Scl' fac“; fog one 


can't pjoceed upon the Sci! fac! without Bail-ptece be filed, der 


he velivered it as an Eſcrow, to be veliver'd over as his Deed 
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Per Holt, I we ſee one againft whom there is a Judgment 
of this Court, walk in Weſtminſter-hall, we map ſend our 
ORtcer to take hin up it the Plaint(ff vefire it, withont a 
leit oe Execution. 


Per Holt, M one be arrefſed after the Retorn of' a CUrit, 
falſe Ampaiſonment ties agaſnft him that does fo arreſt him. 
pere complaint was made to the Court, That one was ar- 
reiten in Trinley⸗Term, by Gertue of a CCrit retoznable in 
Ea ſter- Term, and a Ball- Bond taken to Appearance at the 
Time of the Retozn of the Urt. 


Per Cur, There is good Matter to plead dgaſnft an Aton 
upon the Statute of 23 H. 6. And oh Bond be ante- 
dated, pet it map well be done with a primo Deliberatiat the 


true Time; and the Faft was rekerr'd to the Maſter to examine, 


in oder to puniſh the Officev oy Oppeefſion, 
Fullers C afe. 


H E being committed to the Queen's-Bench fo? a Fine to 

the Queen, and charged in Execution at the Suit of 
feveral others, the Marſhal hab a Jealouſy of him and put 
Irons upon him; upon which de wilt a Letter to the Attozney- 
General craving his Þelp z which being communtcated to the 
Court, They ozdered the Marſhal to keep him accozding to 
Law, declaring, That (f he died through cruel Uſage, tt 


would be Murder in the Jatlor:: But owning alfs, Ve might 
_ zuſtifle putting him in Jrons ik he kear'd an Eſcape, oz if he 


Indi&tment 
quaſh'd, 


were otherwiſe unruly, 
Domina Regina & Buckbridge. 


Myitment againſt him, fo2 that he was Communis pocu- 
1 lator, Anglice, a common Dzunkard, and Communis pro- 
anus Jurator & perturbator pacis & aſſiduus Domorum tipla- 
toriarum frequentator, Anglice, a frequenter of Tippling 
_ and quach d; fo2 that the Charge was too general 


Feme- 
T 
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Feme-Sole having a CUarrant of Attozney to enter Judg⸗ Warrant © 
ment unto her, and married befoze it was enter'd; King — | 
moved, That it might be enter'd, and the Judgment ſhould 1% 
be to the Þugband and Cite; and he took a Difference be 
tween ſich a CUlarrant made by a Feme-Sole,, and one made 
to her; foz a Marriage in the firſt Place would be a counter⸗ 
mand of the CUarrant, as being to the Diſadvantage of the 
Þugband, And foz this he quoted a Caſe in point, Palch, y,VV.3, 
where leave was denied to enter againſt Þugband and (ike, 
Upon a Warrant by the CUtife befoze Marriage z and compared 
it to the Caſe of a Gzant of a Reverſion by a Feme- Sole, 
who marries another befoze Attoznment, the Gzant is counter- 
manded: But if ſhe had granted it to A. and befoze Attozn» 

ment had married him, an Attoznment after were goon, 
1 lat. 310. 4 Co. 61. a. und to this the Court inclinen. 
Butt upon —_ of the Warrant, it appeared to be to enter 
Judgment as of ſich a Term which was now paſt, 


Watts & Roſewell. 


PE Caſe being again moved, and x Vent. 210. Concluſion. 
] quoted as an Authozity in poſit, That the Concluſlon ot «be Plc. 
was bad; for that by the general Concluſion he had waved 
the ſpecial Matter of the Plea: Foz it is a Rule in Pleading, 
That when a Man pleads Special Matter and concludes 
generally, be thereby waves the Special Matter. And it 
was agreed on both Sides, That here he might have pleaded 
general. V. 1 Vent. 210. Keb. 140. was quoted contra. 
But there being no Judgment in Keb. the Plaintiff had Judg⸗ 
ment niſi. Abſente Holt. ö | 


Jf a Judge at a Trial does erroneouſly over-rule a Yat- Bill of Ex. 
ter offered in Evidence, the regular Cay is to tender a Bill ceptions. 
of Exception; yet if upon ſuch a Matter, the Party will 
ſuffer the Trial to go againſt him, it is good Cauſe of a New Trial. 
new Trial. Per Cur. | 5 


| © 8 Hyon 


c ; Hal 7: 
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Hyon & Ballard. 


Roceedings on Ball- Bond fox want of El. aboue; upon 
Motlon to. tay Proveedings, Defendant p2odured x Re- 
teaſe under Seal of the Plaintiff, and thereupon: the Pam 
tiff's. Attozney fufpeiting it, conſented to deliver a Dorliva- 
tion fozthwith,, and that the Defendant ſhould pleay the Ke- 
teaſe, and.ſ@ try it; which: being done, the Plaintiff was nan 
ſuited at the Triat; but aftor, it being dilcodered to be a no. 


toꝛious Fozgery, a Motion was made foꝛ a nem Trial: But 


the Couet ſaid, They could mae no Rule im the Cale, the 


Plaintiff being out of Court upon the Monduit; but ſince the 


Nuls to ſfay ꝛoceedings upon the Bail: Bond was not abſo: 
lute, but till the Court ſhould: far ther direck, That, ſaid the 
Court, was. ſtill befaze them; and-thevefoze; let the Rule ba, 


That they. thew. Cauſe. why Pzoceedings ſhoulw not go on. 


Quod Nota. 
Domina Regina & I. hab' de Paroch. de Caple in Surrey. 


A DER of two Juſtices was to mobe a Man and his 
two Childen: out of the Pariſh oft C. where he might 
become chargeable; he having not rented a TCenement off 10 l. 
a Pean. Þelv, That! ſaping then might become chargeable, 
mast not well); but it ſhould be, That: they were likely to be; 
come chargeable; tt But it was held, That ſaying they had 


not rented a Tenement of 101. a Rear did ſuffice, It was 


held bau ag to:the:Ctitbzen, fo2 thep: are only removeablo ag 
Perſons not ſettled and likely to become chargeadle, oz; ll 
young as they are not able to pzovive fo2 themſelves : And it 


Domina. Megina & Sir John Bucknell, 


9 was againſt him ko; not repairing of a certain 
Bzidge, &c. which he was bound to repatr, Eo quod he 
was Dominus Manerii de la More. And it being moved 
bitber alter Convition, it mas moved by Broderick, That 
there were but thzee Maps that a Man could be liable to fuch 


a Charge, by his Deed, by Peſcription, oz ratione —_ ; 
| | that 
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: 1 that this here could be none of them; ergo bad. v. Stil. 400. 


Latch 106, Noy. 93. 


1 a Man is not bound to repair f Baidge, = = --- 
bas a Munoz, 02 is Lom of a Yanoz, | 


But it muſt be ſad, That this is tome Charge upon the 
Manoz that can oblige the Man to repair, and that only can 
be one of theſe two Tlays: 


oY That he held the Panoz by the Service of repairing the, 
Buidgo, 8c. that is, ratione tenuræ; and this being a Charge 
upon: the Poſleſſion, is line any other Service foz which the 
Tenand in Poſſeſſion: is chargeable. Every Tenant in Pol, 
foſffon, be he but Tenant foꝛ Pears oꝛ at Mill, is bound to repair; 
and {unneviately upon Default of Repair, he is indiffable. 


A The other way of Charge is by Preſcription, and then 
it mut be the Tertenant; and all thoſe whoſe Eftate he has, 
vid. ufe and were bound to repair; and here you neither ſhem 
Tenure: oz Pyeſcription. But as to charge to tepair a 
Budge,, it will be well to ſay, that omnes occupat. But 
iert ane goes to charge the Eſtate of another with — Thing 


for hig ou Benefit, he mult either lap, That he and alt thoſe 


whoſe Effate, &c. o2 at leaſt omnes terr Tenentes: And here 
agent was aid per Cur. 


Dinin Regina & Harris. 


AR Omer of J uſtices fo? difchar ws an Appzentice unan ace 
the Statute of 5 Eliz. was quath'd, it being not ugnen Or 
bythem as that Statute requires. And Cheſhire kald, That one Mate 
Piece of Car could be. the ſeveral Seal of ſeveral People, 

putting their Scals ſeverally to it. 


Poſt Denning & Cloſe. 


Plaint was levied in an inkertoz Court befoze the Debt erde. | 
contrafted, and an Arreſt upon a Pocels upon the * 
i avjuvged l: Per Cur, 


cre of Enquiry ſet aſide vaily koꝛ ercellbe Oamages, —— of ka- 
ucy 


— 
— — — ———————— 


| 
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Lucy & Biſhop of St. David's. 


cap. Ns was taken up by an Excommunicato cap. and in the 


Gaol of Newgate :; and the Crit being not yet retoz⸗ 
nable, he removed himſelf tip by Habeas corpus: And per Cur, 
Þe has no Day in Court, till the Crit of Excommunicar, 


cap. be affually retozne d, fo2 the command of the CUrct was, 
to take and keep him; and to retozn the Crit, How he had ere⸗ 


ctited lt: But upon ſuch — likewile the Party hag no 
day in Court, but muſt bung himſelf in by Habeas corpus, 
And befoze he can plead to the Crit, it muſt be retozned here 
on Recozd, fo2 the CUrit is to be adjudged good 02 quaſh'd ; 
as it is good o2 ban upon their lea, and the enrolling of the 
CUrit on the Recozd, at its Jſſuing out, is not enough to 
giv? dap in Court, 02 to appear to, and plead, And the 
Counſel of the other ſive ſnſiſted on it; and obtained leave to 
eramine the Hab. corp, which did recite the CUrit of cap. 
with the CUrit : And here it was complained of, that a double 
Crit of Excom, cap. was taken out with a double Retozn, 
to the end if he were taken by one and diſcharged, he might 


be taken up again by the other, and ſo vexedz which Pzattice 
 Pleathereto. the Court did very much diſappzove of, tho' it was agreed, 
there might be two if there were two Excommunications fox 


the ſame Cauſe : So he was remanded, But being bzought 
up again at the Day on which the CUrit was retomable; and 
the Crit being then retozned, he offered a Plea in Parchment, 
which reciting the ſeveral CUrits of Excom. cap. by which he 


Siznificavir, had been taken up and detained; one upon a ſigniſicavit of 


Exrcommunication fo2 not paying coſts, upon a Sentence 
againſt him befoze the Archbiſhop upon his D2dinary Juril⸗ 
difion and the other upon a ſignificavit; upon a Sentence on 
an Appeal of the fozmer Sentence bekoze the Delegates: And 
his Plea was, that he was made Biſhop of St. David's, and 
called to Parliament by TUrit at ſuch a Time, akter that he 
ſate in Parliament as a Peer; and ſo concluded in Abate- 
ment, becauſe a cap. did not lie againſt a Peer, ED | 


Note, He further ſet forth in his Plea, that he was bꝛought 
up to this Court by Hab. corp. and turned over to the Cuſto- 


dy of the Marſhal, and then pleaded; but the Truth being 
otherwiſe, the Court made him ſtrike that part out of his 
Plea; fo2 the filing ok an Habeas corp. here did not make 

| | — - N 
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him a Paiſoner to the Parchal; fo2 the Court notwithſtand- 
ing, may remand him to Newgate. Another Matter in their 
Plea was: Jt begun with a pet' Judicium de Brevi pred, con- 
cluding with unde pet' Judicium, 8c. But the Court held 
that well, the Jlea having begun right. 


Note, The Queſtion intended wa 
_ communicated and continue ſo 40 Daps, what Remedy ſhall 
there be againſt him? and it was ſaid, there was none but 
that of being expelled the ales of the Church; and the Com⸗ 
munton of the Faithful ; But Powell ſaid, He knew no Law 
but a Cap. Excom. lap againſt a Biſhop, oz other Load :t But 
Holt, The Queſtſon is not befoze us; and — let us 
not meddle with it : And he ſaid, he did not believe they were 
in earneſt with their Plea, . 


But it wap excepted ko the ignificavit as recited in their Senfeevir, 


- Plea, and to was the Crit of Excom, cap, too, that he wag Exceptions. 
condemned in Coſts, in quodam Negotio Officii ſive eorrectl- 
onls, which was ſaid to be ill fog incertainty; tog it was ſaid, 
the CUrit of Excom. cap. ought to recite the ſignificavie 
"right, that the Court might know, what ]Poceſs to award up- 
on the Statute of 5 Eliz, which in all Caſes of Excom- 
munication, ozvers the CUrit to be ſent into this Court, 
and entered on the Roll here; and then delivered to the She- 
riff; and in caſe he be not taken thereupon, to iſſue another 
cap, and this in all Caſes, except the nine mentioned in the 
| Statutez but if it be fo? any of the nine mentioned in\$he 
Statute z then upon a non eſt inventus retozned, to iſſue a new 
- Paoceſs with Pꝛoclamation and Penalty. Do that the Court 
can't here tell what Pzoceſs to ifſue, without the Cauſe be 
certainly mentioned in the ſignificavit, recited in the Excom. 
cap. that is, whether it be one of the nine Cauſes oz not: 
And they can't judge on the Oziginal ſignificavit, foz that is 
not here but in Chancery; and Chancery can't relfeve them 
thereupon, becauſe they are not to make the P2oceſs upon it; 
but this Court is. But befoze the ſald Statute, if the ſigni- 
ficavit had not certainly mentioned the Cauſe, it was ſutfict- 


And Holt put the Caſe of Fowler a Quaker, in this 
Court, ſome Pears befoze he was Excommunicated, pro ſyb- 
ſtractione decimarum five alior. Jurĩum Eccleſiaſticor. which 
likewiſe was judged uncertain: 929 there, upon W | 


6, If a Peet ſhould be ex. Queſtion: | 
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it was reſolved, that befoze that Statute of the 5th of the 
Queen, the Cauſe need not be mentioned in the Crit of Ex- 

com. cap. Foz there if the ſignificavit wag not good, they applied 
to Chancery, where the TUrit is retoznable ; and there it was 
quached. But the Statute of 5 El. has made great Alterati- 
ons; which Statute ozders, that the Tirit be bzought into 


this Court; and enrolled here befoze it was delivercd to the 


Sheriff; ſo the Power that was in Chancery bekoze the Sta⸗ 
tute, is now taken from it, and given to this Court; fox if 
the TUrit be retomed non eſt Inventus, the Alias cap. ſhall 
go out of this Court; if it be one of the nine Cauſes, ſays 
the Statute, there, upon Retozn of non eſt Inventus, there 
muſt be Pꝛoceſs, with Pꝛoclamation and Penalty ; ſo there 
muſt be an Alias cap. if it be-not one of the nine Cauſes, 


and ik it be, there muſt be an Alias Proceſs, with further 


Pꝛoclamation and Penalty; and this muſf now be the right 


wap by neceſſary conſequence of Law: Foz if the ſignificavit 
be in Chancery and bad, there can be no Remedy there, fo 


the TUrit is here; and the Pꝛoceſs is to be made here; and 
they can't ſuperſede a TUrit retoznable here, eſpectally after 


the Court here is poſſeſſed ot it. Then if the TArit be there, how 


can we give Remedy accozding to the Statute, ik we do not 
know what the Cauſe of Excommunication is? And how can we 
know that otherwiſe, but by the Crit reciting the ſignificavit? 

foꝛ we can't know by the Writ in Chancery, which we have 
not; and it ought to appear to us to be a Cauſe of Eccleſi⸗ 
aſlical Conuſance, as it ought to be: And he quoted Trollop's 
Cale. Jn the Caſe of Fowler, the TUrit was quaſhed and he 


- diſcharged ; but that can't be done till the Crit be reto2ncd, 


fo2 it can't be done on the Entry made on the Roll, at the 
iſſunng of it out. And tbe Caſe of King and Hill, Trin. 12 
W. 3. was, in quodam Negotio concernen. Eruditionem five in- 


ſtructionem liberorum, and it was quached koz incertainty. 


And whereas in this Caſe, powell objefted the Caſe in Cro. 
Car. 196. fo2 there the CUrit only ſaid, fo; Mon⸗papment of 
cofis, and held well enough. 


Holt ſald, That he had upon the Debate and confideration 
of the fozmer cafes , viewed many JIzecedents 4 fone im⸗ 
mediately after the Statute was made, and all of them 
mentioning the Cauſe in certainty and beſides the Req- 
fon ok the Thing made it abſolutely neceſſary z fo2 to what 
purpoſe ſhouly the Statute enable us to ifſlie Pzoceſs, and 
to vary our Proceſs, accoming to the Mature of the Offence 
1 | 4 | | 
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ik we have no means to know the Offence? And he ſaid the 


Writ in the Regiſter, was quite altered by the Statute, and 


the UWrit is only pro contumacia : And he ſaid further, We 
are not to iſſue Pꝛocels here, as inſtruments 02 Conduit- 


pipes, but Judicially as Judges: Aud it will not be an objec: 
tion to ſay, that we may award P2oceſs at all hazards, and let 
the Party grieved come after and plead to it; fo2 we ſhall never 
grant an ill TUrit, that the]Party map avoid it in pleading. And 
as to the Plea of Peerage, he ſaid it was a fooliſh one; and 


the TUrit and his ſitting in Parliament ſignified nothing; ko: 


he was a Peer by being created Biſhop, aud the TUrit and his 
_ fitting in the Houſe, added nothing to it. And Day being 


given to the Queen's Counſel, tili Thurſday following, to 


_ anſwer the Pleas, and object; the Biſhop's Counſel moved to 


have him bailed, and quoted Latch. 174, 204. Mo. 406. Cro. 


Car. 501. where one was bailed after Plea pleaded ; but the 
Court refuſed to bail him. And Powell ſaid, Jt would be of ill con- 
_ ſequence to bail him, o2 if they ſhould judge the TUrit good, 
then they would bail a Man, not batlable by Law; and he was 


remanded to Gaol. And being bꝛought up again, he inſiſted 


on his Plea; not waveing however his exception to the TUrit, 


And now Broderick.moved, that he ought not to be admitted to ide i974. 


plead, by which perhaps the Matter might be finally determi⸗ 


ned in his Favour, without a Sci. Fac. to Br. Lucy the Pꝛo⸗ 
moter, who had been at the charge of the P2oſecutionz. and 
by conſequence concerned in point of coſts, the Excommuni⸗ 
cation being fo2 Mon⸗payment of them: To which it was an⸗ 
ſwered,. that tho' the TUrit noz the Statute of the Queen, 


did require the Sheriff to bzing him into Court, upon the 
Retozn of the TUrit; yet the Writ was retomable, and he 
coming in upon a Habeas Corpus, and pleading to the TUrit, 


at the Day of the Retozn ok it, the Court could not deny 
His Plea; and that he was not bound to bzing a Sci. Fac. to 
which the Court inclined; but if he had come in after the Re- 
tom of the CUrit, and deſired to plead fo2 his diſcharge, there 
— g a Scl. Fac, would be neceſſary, And Note, Pere he 
had Oyer of the CUrit retomen wes he put in his Plea, 
which was judged neceſſary, Note likewiſe, there wers two 
other CCrits out, and the @heriff retozned upon the Habeas 
Corpus, that he had him in — upon both ok them; but the 
two latter were not yet retomable, one of them being rekroz⸗ 
nable the laſt Dap ok the Term. | 
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Opinie Curls, And per Cur. Vis Plea could not go to them, they being 


Note, 


Vide Supra: 


Opinio Curia. 


not in Court till they were retozed z foz the Enrollment of 
them, is only befote they are delivered out to infozm the Court, 
that there are ſuch CUrits gone out; upon which if there be a 
Keton of non eſt inventus, they may award a new P}oceſs, 
oz ik it be ill, when it comes back, to receive Plea oz exception 
to it, and fo quaſh tt, and et the Party at berty, but fi 
they are not tho Writs of this Court, ſo as this Court can 
ſuperſeve hone And the — neither can't luperſede 
them, which was obſerved to be very (Hconvenient 4 fo2 here 
would be a Crit erroneouſly (Med gut, and it would be our 
of the Power of any Court of England to ſiperſeds it. 


S$0 then the Plea being received, and going general: 
ly to the. (rit, it was again queſtioned, whether — 

ould not be a Sei. Fae, 2 the Promorky f And that there 
old, wers quoted the Cate of Codrington ver, Rodman 
ones, ANY 1 Cre, 168, 2 Rol, Ab, And he compared it tg 
8 Cafe of pleading a Pardon, where there miſt be q gel. 
Fae, And Holt ſaid, That in Cafe of Pardon by Parltament 
eho' {t extend to al! the King's Subjonsz yer the Toure (8 
not bound to take Motice of it, (f it be not pleaden, fk the 
verp Att dory not expzeſly command them to do it; and the 
Court ſaid, That the conſidergeion of a ]Ptomoter in this Caſe, 
in regard to his coſts, would be different from a Caſe, where 
one ſues ke; Titheg, oz fo} Defamatſon, oz the linke; foz there 
the whols Sult is the Plaint('s : But here the Sulit wag 
the Queen's, and Lucy only Pzomoter. | 


Per Cur, One may have a Day given him upon a Hab. 
Corp. foz the Queen, becauſe ſhe is always pzeſent in Court. 


And if a Pan outlawed, be taken upon a Cap. utlagatum any 
120 t in cuſkody into Court, upon the Aetom of it, that 
King : And yet there be can't plead to have Pardon allowed, 


(ficient Day foz the Defendant to plead againſt the 


without a Scl. Fac. againit the Party to the Oziginal Suit, 
which sel. Fac. is to be taken out, and grounded upon the 
Letters Patents of Parvon ſuggeſted , but the pzeſent Caſe 
is not like that, to; here the Momoter is not ſuch a Perſon 
as ought to habe a Day in Court, befoze the Plea on the 
Excom, cap. be determined. And becauſe they inſiſted upon the 
Bur here, the King's Counſel had Time ad reſpondend to 
ir Plea, Note, Jt was not ad replacitandum. And — 

5 again 


£ 
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again they pzayed he might be ballen; and ko; Authozſties 


were quoted 1 Cro. 507, 352, 338. 1 Bul. 182. Latch, 174. 


Hole, It has been done, but it is Matter diſcretionary in 
the Court, whether they will vo it oz not, And why ſhall thep 


do it upon ſuch a Plea as this, which is meer Fat? 


And though Powell ſaſd, by the Statute of W. 2. he ought 
not to be bailed z yet (f was agreed, That At did not abſy- 
lutelp bind the Court, but that they had a diſeret(orfary power, 


and it wag done not ſong ago in the Caſe of Daviſon, who 


was excommunicated ko teaching without Licence, 


Hole, Jf a Man be taken in Execution, and he bing an Au» 
dita querela, upon piodueing a Deed of Releaſe, and J200f 
made thereof, we do bail him though that be Matter of Fai : 
Bit here it is notorfouſly known that the Daito2 is depuved, 


- and ſome of the Judges of this Court have been of the De- 


legateg when the Sentence was confirmed; aud though judf- 
ctally we can't take Motice of that Sentence, it not being 


judicialip befoze us, pet we can take ſuch Motice of it as ta 


ide our Diſcretion by it. And it was ſald by the Court, 
hat one had never been bailed in this Caſe, but upon ſuch 
Exception taken as the Court plainly ſaw was not matn- 

tainable z but accozding to your Plea, a Biſhop can't beexcom- 
muntcated, ſo as to be any wap moze puniſhable than in the 
1 — Times, befoze the Church had any Help of the 

ay-Power, and he was committed again to Newgate, 


thete being two other Writs on which be was taken, yet un- 


retozn 
Note, After this and befoze the Day of retozn of the other 


* Uirits, Mr. Attozney-General came and infozm'y the Court, 


That the Doftoz had ſerved a Rule on Sir Samuel Aſtry 


Clerk of the Crown, to reply to his Plea by ſuch a Day; : 
k out a 2 Rule to plead, and Rule to Re- 
e the Court was ac. Ply: 


and at the Dap he too 
ſerved it on Mr. Attozney, And becau 
quaſnted by Mr. Attozney, That the Queen was concern in 
Point of Jntereſf, there being an Inkozmation of Jntruſton 
againſt him in the Exchequer foz the Tempozalities. And the 
Court were of Opinion, the firſt Rule ought to be on the 
Attozney-Generalz and fo2 that there never is a peremptozy 
Rule in the iſt Inſtance, the Rule on Mr. Attomey was 
(ct aſide; Jt was agreed, if un were a common —_ 


j / VR ( 9 


Debt on 


Judgment 
nding 
ror, 


Writ, the Plaintiff cannot except againſt them; 


” — 
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eanoz, 8c, the Mule ought to be 


U Sit Jo Bob 1 But here the Queen being concern'd 


9 
in Point of Jntereſ, it ought tobe on Mr, Attozne y-General, 
7 baſk J it dug R Pr. Att 


Fih & Horner, 


of the Bail-Bony, and the Defendant put in the ſame 
| that were put into the @beriff at the Retomn of the 
ſecus, where 


* das agreed, That if a Plaintiff accept ot an Alignment 


he has not taken an Alignment. 


Jt was Debt upon a Judgment in the Common-Pleas pend- 
ing a Crit of Erroz, and the Crit of Erroz pleaded in 
Abatement ; and to maintain the Plea, the Caſe of Cremer 
and Wickett, lately in this Court, was cited. But per 


Povel, Jt has been often attempted, but never could obtain; 


Time to 
lead in A- 
atement. 


Michaelmas-Term to plead in Abatement, 


and ſo, he ſaſd, it had been reſolved by all the Judges upon 


Conſideration bad: But he ſaid, The Court would diſcoun- 
tenance ſuch 


Pzoceedings ; and therefoze would not hold the 
Party to bail. 


Note here, Upon Debate about the Time in which one migbt 
plead in Abatement. M2, Clarke the Secondary ſaid, That it 


had been ſettled here, that it a Declaration be delivery the 


lat Day of a Term, the Defendant ſhall have four Days 
in a ſubſequent Term to plead. in Abatement. And ik a De= 

claration be delivered the laſt Day of a Term, as of d pꝛece⸗ 

dent Term, the Party ſhall have four Days after the aur! 
Delivery of the Declaration to plead in Abatement. But 
Judge Powell ſain, One could not plead as of a pzecedent 
Term without Jmparlance z to which Pz. Clarke anſwer'd, he 


might enter it upon the ]Poſt-Roll without any Jmparlance, 


and then the Plea is of that Term of which the Declaration to, 


And Note, The Declaration muſt be ag of that Term in 
which Ball is filed; and the Defendant in another Term 
is not bound to accept a Declaration ag. of a Term pzece⸗ 
dent. And M2, Clarke ſald, That though by Conſent the De- 
fendant does accept a Declaratſon the laſt Day of Trinity- 
Term ag of Hillary-Term, pet he (hall have kour Days in 


Brad- 
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LAs a4 


Bradford a Quaker-Coman, being charged on Oath to : 
have publiſhed a Book exiled the Ditech-Catechiſm, wag _ 2 N 
to appear at the Old- Bally, and obliged to give four erlon 
bail in 2001, ench z but Veing a Fome-Covert, the thay n 


Jr is a Randing Rule of Cont, That in a Country Calle stay Pro- 
after an AMye, 02 in a Town Catiſe after tio Terms, they geedings an 
oy ſtop Pzoceedings upon a Bail-Bond upon filing common PEE 


= Domina Regina 2 Lilly. 


182 fo2 Aﬀanit and Battery, and taking out ok the Indiament, 
Cuſtody of A. and B. ſeveral Goods mentioned in the Property: 
Juvi#ment, quæ quidem bona one J. G. Serjeant at Mace 

to A. and B. then Sheriffs of London, virtute ejuſdem War- 

ranti, to them ditly made in that Behalf, then had taken in 
K forma, by Reaſon whereof they had the Goods in 


1. Exception: Not aid that the P2operty of the Goods was 
in any Body. L | 


2. Not ſaſd that there was any Judgment oz Execution 
thereupon : And fo2 theſe Exceptions it was quaſh'd, 


_ My Lord Wharton & Sir John Robinſon, Mit. 


- Trial at Bar concerning Boundaries of Lands: The evidence, © ** 396: 
Parſon of the one Pariſb, the Land lying in two Pa- Witnetz, 
riſhes, was refuſed, becauſe he might. enlarge his own Partth, — p 
and by Conſequence the Tithes. But one who about.ſeven the p,ciq. 
Pears befoze hav taken the Police under the Title of on 
of the Parties, was received a Ciſtneſs, becatiſe now he 

might plead the Statute of Limitatton. | 


ber Holt, Jf A. be bound in a Bond to B. to pap him 201, Notice of 
when B. puts in bis Axwer in Canc. there B. to bing Attion, %% 
_ vughe to give A. Notice of bis having put in dis anwer. 


Thomkins 


1 2 Sal. 649. 


+ 
\ 
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Thomkins & Hill 


T was agreed by the Court, That if any Judge of Niſi 
prius allow o2 over-rule Evidence, which he ought not 
to have done, upon application to the Court they will grant 
new Trial ; fo2 all CUrits of Niſi prius are under the Con- 


 troul of the Court out of which they iſſue. Vide ante. 


Withers & Harris, 


I was in Ejettment upon Terme, That there 
ſhoiild not be Execution till uch a Time, which was a Pear 
and a half after z and whether this Judgment could be exe+ 
euted without a Sel. face: Wäg the fole Queſtion: 

e t kan un all Cafes both of real and 


ty, | 
krfonal a one, f the faltig take not Execution within the 
ear and Day, the Plaintiff is put to have hie sel. fae, A Pear 
he Time limited by Law fo2 many Purpoſes, fo 


- Pofeeuting bis Right mas to bung an Appeal, to make claim on a 


Fine by Common Lam; and at Common Law in a real ackton after 
udgment, if the Party vid not ſue Execution within a Pear 
e wag put to a Sci, fac. In a perſonal Aﬀion, he wag put t. 

a new Aﬀion upon the Judgment until the Statute of W. 2. 

c, gave a Sci. Fac, And the Reaſon was, becauſe, that in 

that Time ſeveral Things might happen, which would be 

good Bar of Execution, if the Defendant had Oppoz⸗ 
tunity to plead them, which Oppoztunity is now allow d by 
the Sci' Fac. but nothing is pleadable to a Crit of Ere- 
cution, 1 Inſt. 290. b. 191. a. And the Reaſon why a Sci. 
Fac. lap at Common Law, was, fo? that in a real Adion one 


could have no other Advantage of his Judgment: But in 


a perſonal Action, where an Aﬀtion would lie on the Judgment, 
no Sci, Fac. lay in that Caſe ; and he ſaid, Mo reaſonable Di⸗ 


- verſity could be made between the Caſe of habere fac. ſei'nam - 


and this Poceſs in this reſpeck: Fv2 if a Defendant in Ejett- 
ment had any Matter pleadable in Bar of Execution in one 
Cate, why ſhould it not be ſo in the other? And he ſaid, there 
was but one Caſe that he could find, that affozded the 
leaſt ground fo2 ſuch Diſtfinfffon ; and. that is, 1 Sid. 35. 
2 Keb. 370. It was a Judgment in Ejedment in the Common» 
Pleas, and Recozd bꝛought hither by Erro2 within the — 
1 . an 


Term. St. Mich. 1 Annx in B. R. 


1 


and Day, ſays the Book, But the Court took it to be 
after the Pear. The Plaintiff in Erro2 died, and the Plaintiff 


in Ejeftment took out Execution without a Sci. Fac. and a 


Superſedeas pzayed. And the Court faid, That though after 
the Pear there ought to be a Sci. Fac. to have Execution of the 
Damage, yet there need none to have Poſſeſſion of the Land, 
and the Book takes: Notice that it was ſaid at Bar, the like 
Judgment had been befoze given in another Catiſe : But this 
was a Cauſe where the Defendant himſelf had bzought a 


Writ of Erroz, and after, within a Year he died, ſo that it 


was not the Fault of the Plaintiff that Execution was not 


Nited ſooner. And upon CCtit of Etto2 bꝛought, if the Þlain- 
tiff in Erroz dilcontinue his Crit oz it abates, o: Judgment 


be amemed, though in the mean Tie above a Pear paſs, pet 


the Plaintiff in Ejettment ſhall not there be put to a Sel. Fae. 
bit where the Plaintiff him f delays fo2 a Pear, he ſhalt be 
put to Sel. Fae, Gro: Ellis. 766. 5 Co. BY, Gernen's Cafe. 
n Debt upon an Efrape, in which e Plaintiff declared on 
a Judgment had by him againft A. in June * and that he 
had pzoceepen 9 kill he had gutlawen 


fendant baough | 
affirmed in the King's-Bench, and within the Pear the Defen⸗ 
vant A. mas taken by g Cap. Utlagat' and the Sheriff ſuffer'd 


him to eſcape ; and jung'd that the Aﬀion did lie, and tout hs | 
y 


was in Execution at the Suit of the Plaintiff, immendiat 
upon his being taken upon the Cap. Utlagat. without any 
Pzaver,becauſe there were no Latches in him; but if there had 
been Latches in the Plaintiff, there he had not been in Exe⸗ 
cution, without a particular Pꝛaper made by him to have him 
ſo in Execution, as in Cale of Judgment in Debt: TUhere 


there is a Fine likcwiſe fo2 the King, ik the Defendant be taken 


upon a Capias pro Fine after the Pear, he ſhall not be in Exe⸗ 


cution fo2 the Plaintiff without a Pꝛaper fo2 that Purpoſe, 


becauſe he had paſs'd his Time of a Year and a Day without 
taking out Execution; but if he had been lo taken within the 
Year, he would be in Execution at his Suit pzeſently ; and 
the Reaſon of theſe Caſes governs the Cale befoze quoted 
out of Siderfin; fo2 the TUrit of Erro2 being by the Deken⸗ 
dant, which ſuſpended the Execution till after the Year and 
Dap, the Plaintiff ſhall not thereby be put to his Sci. Fac. 


there being no Latches in him; and he quoted Cro. El. 416. 


. 


1 Ro. Ab. 899. Cro. Jac. 364 15 H. 7.5. 
* | os =_— Pierre 


| im ; the De- 
kit of ey the Judgment was 
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Argument Peirre Williams, contra. 1. Pe agreed, That ik the Plaintiff 
ſor the Exe · mould recover his Damages, he ought to bzing a Sci. Fac' be- 
cution. ze Execution of the Damage after the Year ; fo2 the Day, 
be ſaid, that was not materſal, foz the Damages are meerly 
perſonal z and therefoze, no Execution can be of them in 
this Caſe without a Sci. Fac. as well as in Judgment in Debt. 
2. Þe held, That the Plaintiff might go by way of Sci. Fac. 
ik he pleaſe, but contended that it was not neceſſary to do fo, 
be ſat, the Queſtion in the Caſe in Sid. befoze quoted was, 
Clhether a Sci. Fac. did lie? but it was allowed to be well 
without tt. v. 2 Keb. 55. Cole's Cale. And he ſald, an Habere 
fac. Poſſeſſionem lap at Common Law after the Year with. 
out a Sci. Fac. ko; in all Caſes where a Pan's CUrit was de- 
termined by a Judgment, though he had pals d a Pear and a 
Day befoze Execution, yet he had ſome Benefit of his Judg- 
ment; and therefozc, (f it were in Debt, he had his Aion 
upon the Judgment, being Matter of higher Mature than his 
firſt Cauſe of Aﬀton; if the Ackion were real, he had a Sci. Fac. 
| But in this Cale of Ejeckment, if after the Pear he could not 
abe an Habere fac. Poſſeſſionem, he was without Remedy; 
. 02 it being a perſonal Aﬀfon, a Sci. Fac. did not [fe befoze the 
| : Statute, and he could not have a new Adlon upon his Judg- 
ment; ſo he had no Panner of Advantage of his Judgment, 
* | L fk he had paſs'd the Bear and Day z which were very ab- 
18 | ſurd. And the Reaſon of a Sci. Fac. ſn a real Acton at the 
Common Law, was, foz that the Party might have a 
Releaſe o; other Matter to plead z and it was thought hard 
in \nch Caſe to ſiiffer Execution to be without an Oppoztu- 
 nſfy of pleading, becauſe thereby the Fzcehold is not only 
diveſted, but the Party put to an Adlon of an higher Nature, 
which ſometimes the Mature of his Caſe does not allow of: 
But that Rraſon holds not in Efettment, ko; the wozſt that 
can be, is to bung a new Ejedment, which is determined 
within the batf Pear at moſt, Oe ſa(d, it was a Common 
Contfe of Woztgages 2 the moze wy getting ]PoſſeMon, 
to gfve Judgment in kun; pet if after the Pear, he 
ould be put to big Sci, Fac. upon Mich Judgment, it could be 
no gent Cite to htm, And he ſaſv, That after Judgment 
one might emer ond execnte dis own Judgment; and that the 
 Uiſkance ot the Sheriff was ny to keep the Pence, 2 Sid. 
156. 1 Ro. rep. 313. Noy 71. N 


Palm, 363. 


5 Hole, 
I ; 


11. . 
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HFolt, C. J. As to the taking of Judgment in Ejetment by Opinion of 
Moztgagee, it is a Thing not to be much encouraged, and C. J. | 
J never knew any Body uſe it but one; and what Difference 
can there be between this and a real Ackion? fo2 quoad the 
Term and Poſſeſſion, it's real. At Common Law, if one has 
a Term of twenty Pears to come and were turn d out, his 
Remedy was Ejetment, As Aſſize oz CUrit of Right was 
foz a Diſſeiſin of the Fee-Simple oz Freehold, ſo Ejetment 
was his Remedy when outed of his Term, and a Recovery 
in Ejetment bound the Term and Right of it ; foz if there 
were a Recovery by A. againſt B. it bound him, and he could 
not falſify it, but the Recovery made him a good Title; 
and ſo in Ejexment, a Recovery made a good Titlez and 
the Party againſt whom, noz his heirs, could not falſify it. 
Mow if the Recovery were in a real Aﬀtion, you can't 

ſte Execution till after the Year without a Sci. Fac, And 
why not ſo in an Ejexment ? Foz if vou have a Judgment, 

and you let it lie ſtill a Pear and a Day, and it be not hin⸗ 
dꝛed by a CUrit of Erroz, (fo2 in ſich Cale if the Plaintiff 

be nonſuſted, oz the CUrit abate, o; Judgment be affirmed, he 
may have Execution without a Sci. Fac.) you ſhall not execute 
it after the Pear without a Sci. Fac. And as to the Statute of 
W. 2. Oe ſaid he was not ſatigfy'd with Coke's Jnference from 
ſt, that no Sci' Fac' did lie upon a Judgment in a perſonal 

Acklon; foz that does not ſeem to have been lo; fog the Statute 
begins with its Enumeratlons, where it gives a Sci” Fac. 
Firſt, Of Recozvs befoze ſuch as bad Power to take ſich 

eto as Recogi.zances, and then Fines executoyy, five 

contractus, ſive Conventiones, ſive Obligationes, ſive Servitia aut 
Conſuetudines recognita, five alia quæcunque Irrotulata, & c. 

V. I & 2 Co. and niany other Books. By Coke's own Rule, 
where one begins a graduate Enumcratton of Particulars, and 
concludes with theſe general Mows, Et alia, the general 
CUozds ſhall compzchend — but what is of an inkerioz 
Nature to the firſt Degree 02 Particular of his Enumera⸗ 
tlon ; and here to bang in a Judgment bad in the Court a⸗ 
bove under the Et alla, would be contrary to that Rule t But 
without Doubt, it lay at Common Law in real Aﬀfong, and 
why Qoulh the Law differ in the Cale of Ejeckment from any 

other Cale? J can find no Reaſon foz it, The Party bas 
delap'd bimtelk by not ung Execution in Time ; and the 

VNigbt of a Term is as much bound by a Judgment in Ciet- 
ment, as the Right of Land is it a Judgment iu a real * 
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olle ok the | 
Hot neee ty beeaufe the fanne Party ftill remains on Revd, 


In pepfonal Afﬀion DO (hall not, 


— e e r 
„* 


concerning the Freehold oz Inheritance, and none can falſify 

ſuch Recovery oz Recovery in a real Acton, but the Jſſtie tn 
Tall by the Statute de Donis; and that only indirefly, as by 
ſaying that it was by default, if the Truth be ſoz but he can't 
vireftly fal\fy it in the point tryed z as that there was a kaint 
Title and no Evidence, but a Stranger to a Recovery in a 
real Aﬀion may falafy, and ſo he may in Ejedment: And J 
ſee no inconvenſence to put them to a Sci. Fac. and J bo be- 
lieve it's not uſual, foz either the Party takes Execution pze⸗ 
ſently within the Pear, oz he's delayed by CUlrit of Erroz 


ik the latter, he may have Execution after the Pear, oz he has 


ſued Execution within the Pear, and continued it by a Viceco- 
mes non miſit Breve. — 


If there be two {Plaintiffs in a Perlunal Anton, and one 
ok them we that Jall not 1 the 1 * to n Sel; Fac, 0} if 
erenbants die; herekoze lnewilr a Sel; Far: (f 


nd this hag been 1 35 ADJUDSeH upen folenin Debate heres 
Nene whether, ik there beg real Akten and Judgnſen 
thereupon; and the Tenant 1 within the Pear, whether there 
fan be Eveentien there, Without a sei, Fae; tho' It be with⸗ 
in the Pear And I de not know my ont y i Point aft: 
ecauſe Execiſtian is had 
Naa the Party Defenvant, and pon ſay in the Crit Fl. 
Fae, de Banls Rt catallis of the In ant, which can't be af: 
D vis Deat 1 caplas his Popp, which can't al wy er his 
4 ol 


enth, An ne tg He Turrls Torment Bonls & catallis of the 
kfendaut. Pil in real Aton, pou ſap nothing bit Habere Fac, 
{e\ſinam ; therefoge it fem to ie that Execution map be there 
had within the Peax, tho' Tenant die, withoiit a Sel. Fac, aud 
thixefoze pou fee Shelly's Caſez where the Tenant died in the 
Mozning the common 1 was bad ; but that Caſe 
daes not come up to " purpoſe, becauſe there the Crit of 

Execution might be teſted of that Day, If in Perſonal 

Aﬀlon Execution be ſued out, the Death of the Defendant 
ſhall not bar the Execution of it; but if it were not out. 


there muſt be a Sci. Fac. But if Demandant die within = 


the Pear and Day, there muſt be a Sci. Fac, becauſe they 
are other Parties who ſue the Execution; and whether in 
Cjeftment after Death of Defendant within a Pear, youcanſue 
Execution without a Sci. Fac. is the queſtion, but it ſeems you 
map; becauſe in the CUrit of Hab. Fac. poſſeſſionem, pou don't 
ſay againft whom the Execution is to be had, but it's me ta 
= : | — Pane 
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dave the poſfefton but after a Peat and Oay, ere dught 
be a Scl. Fac. not only again the Dekendant, but allo 45 


the Tertenants, 


Powell agreed, That there ought to be a Sci, Fac. and that woah oe, 
there was no difference between this and other Caſes, but as 
to Coke's Opinion upon the Statute of W. 2. cap. that be. 
koze the Statute it did not lie in perſonal Aﬀtong, he the 
Law had been ſo taken ever fince ; and he fab the Judgment 
in Ejenment is not of the Poſſeſſlon, but or the Teritiz and 
it was the bigheſt (Urit a LeſMee fo; Years could Tave ; 
in a Cit of Annuity theit "mit Ak Sci, Fac. after 1 pen 
at Common-Law z but he agreed, ff (Melt of Erroꝛ be byo phe | 
und iperſeved, o; PPlaintt non⸗Aulted, 0 it abate, aun Jadg⸗ 
ment be affirmed; there, after the Pear, a latntt out not 1 
t to a Scl. Fac. to have Exetuttonnt And he ſald, that (i t 
ommon- Pleas, they never took Poſſeſſion upon a Judgeime 
in Efettment, without a Scl. Fac: after 115 ear; and he (ah, 
where any took 12 {1} Cement ret of his | 
Moſtgage, he map feeure big Executtolt affer the ar, by. 
105 veciition i within on Pear; an KO IeecOHIES 
fon miſit Breve Ann this he Farh mas ee on's Eaſy, 


Of this [Opin (no were the other twa Junges, on Holt de⸗ 
flave mitten to Coke's mon tha' he fam 110 Ref: 


_ nn 17 
ehe the jor? 
were fawein before 5 it daes fneen ite 10 Ads of the ve, * 

Court, he) bop can't award E veent ton; 7 Party ma 5 

enter if * 0 wi that hag been lately tefolve Il bh Caſs 


ok Badger Layer 


G 


Newfon 0 Bawldry. 


- \ Eclaration iti 1P,ohrbitian for Libelling in the Splritual- Chuck-ie 
Court, koz the payment of  Pariſh-Rate, made af an — 
bly of 20 Pariſhioners, 1 whereof were again the ae 

Rafe, 8 on Vent, and that the Yonep 1 — expended in 

repalring che ha! meer any rant it, ann 1 1 M . 

ſome ſtepe higher: Eo utc ie was 17 * met Co . 

mon⸗CTable mas, ab Antiquo, chin th e el, and that 


ki oners, 
15 the 
Chan- 


re were ancient Raifs abon by luhteh were 1 5 Bepuit; 


the 
1 — at 4 Meeting of a Majoztty of. th 
the Rate was made to replace tre Commun 


and be ſaſh, that g * din nat ſupe fl 
NON 00k binder Ny ror of 1 Ehfxp, i i loaf 4-0 "bh. „%% 


nn 111 to Amend 


; 


CC ———————_— 
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e e hg tt rin 
Aſſeſhip, bi h 


hs Matter being si pleanen, thep were 
theit AW in osdet ta bling the fou 
dinte in Judgment. | | | 


3 1041055 t the Cammunton⸗CTable were nat in the 
@Thancel befoze, oz if there were no ſteps up to it, aud the Pa⸗ 
riſhioners on a Meeting don't find that ſo decent, the @ajozity 
of yon fan mike a Bate to oblige all fo; qo, the "es 
k the Communion-Table, oz carrying it into the Chancel, az 
2 raiſing it higher? Aud the Court inclined they could; fo2 as 
to the de re of Over and Decenep, there is na Aule, but 
as the Pariſhioners agree among themſelves ; and tho" they 
are compellable to put Things in decent azder, pet there is na 
Rule foz the degrees of Decency, but the Judgment of the 


M aſozity. 


2, Whether a Majozity of Pariſhioners map make a Rate 
to bind the reſt fo2 repairing 02 adozning the Chancel ? Foz 
that is the ſpecial Freehold of the Parſon, Cheſhire here 
quoted the Caſe of Roſe and Hawkins, 9 W. 3. in this Court; 
where a Libel was fo2 a Pariſh-Rate, to repair a Church and 
Chancel, and a P2ohibition granted fo2 two Reaſons; one 
becauſe the Chancel ought to be repaired by the Parſon ; the 
other, koz that it was ſuggeſted, the Rate was not made by 
a Majozity ; pet becauſe they had not gone to try that Point 
below, the Court ſaid it was no cauſe, 8 


| Fenwick & Gravenor. 
In Eject H E petending the Defendant to be his CUife, delivered 
quent the L 1 Cſjeaments to the Tenants, and ſhe, denying the Mar⸗ 
1 ie me rlage, pzayed to be made Defendant z which was oppoſed by = 
"meant: the Plaintiff's Counkel, fo2 that if the ſhould have Judgment, 
he ſhould loſe his coſts z ſince be could have none againſt his 
CUlife, Holt, Jt is due of Right to the Tenant in poſſeion, 
 _andLanvlozd to be made Defendants z fo otherwiſe the Tenant 
in poſſeMon, might combine with the LeMoz of the JÞlatutiff, and 
but the Landlozd of his gent; and to deny the Lady that Right, 
would be _ the rg ing of her Marriage, which would 
be birefly to vetermine the 11 in queſtto!1 z and there (g 
116 ine oiſpentente of the other Abe 4 Coz the lat, of 1 


—— 


ger — — 
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Shortridge & Lamplough. = fc: al F 


5 rap of a Judgment in the Conmon-Pleas, in an Allan of Ertor ena 
„Covenant tipon a Deed of the Leſſee, bzonght by the af Judgment 
fighee of the Reverfionz the Covenant was to build ( vera M 
Houſes on the WJemiſſes + And the Caſe was this, A. (ef 
al the Reverſion of the Lands lealed, din bargain and ſell the 
fame to B. fo2 a Pear, in confſiveration of five Shillings in 
Hand pain; and after dip releaſe all bis Right, Title aud In⸗ Leaſe for a. 
tereſt in the Reverſion to B. and hie Þcirs, but did not ſhew N 
that there was any Conſideration foz the Releaſe, oz that there en“ 
was any erpzeſs Ales thereon limited; ann fo2 this it was ur⸗ Conſidera- 
 ged by the Defendant, that the Releaſe muſt. have enured to tion or Ulcs 
the Ale of the Releaſo2 : And by conſequence the Platntiff has declared. 
nao Title to the Reverſion, and by conſequence not to thisAc 
tion; and fo2 this cauſe, there was a Demurrer to the Decla- 
ration, and a Judgment koz the Plaintiff, and Trit of enqui⸗ 
rp executed, and final Judgment in Common-Pleas, and TIrit 
ok Erro2 bꝛought. | _ 


. Raymond ko the Plaintiff in Erroz, Akter Ales came to be 3 
pꝛacticed in Edward the Fourth, and Henry the Sirth's Time, pro Quer. 
during the Quarrels of the Families of York and Lancaſter, dat 


» Common- 


and all along till Henry the Eight's Time; the State of the law, and 
Land and Uſe were two ſeveral things, and one might d{- by Statute | 
veſt himſelf of the Eſtate and keep the Uſe, o: Vice verſa, oz 
give the Eſtate to one and the Uſe to another; and if he had 
made a conveyance of his Lands without a Conſideration, oz 
- by _— Cre limited, the Conveyance was to his own Ade: 
And this was the Law till 27 H. 8. c 10. as appears both by 
Pqattice and Authozity of Books, The queſtſon then will be, 
what Alteration the Statute of H. 9. hag made? The intent 
of that Statute was to deſtroy Ales, by diawing the poſſeſ# 
ſion to thein and not them to the poſleſſlon, ſa that auce that 
Statute the Uſe dzaws the Legal Eſtate to it, It a Wait 
at this Day male a Feoffment in Fee to another and big 
- Helrg 4155 without declaration of Ale 02 conſineration, 
it (hall be to the CICe of the Feoffor 8 ſo of Fine 02 —_— | 
and all other Convepanceg. Vide Dyer 146. in point, in the 
Caſe of a Feoffient z fo! he ſays, (f there be no — . 
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Note. 


 FegArDen 


ulthaut any Conſideration, 


appearing, oꝛ Uſe erpieſt upott a Feoffment, it ſhall be intended ; 
to be to the Aſe of Feoffor. 2 Rol. Ab. 781. Cro. Jac. 200. Caſtle 
verſus Dod. Co. 58. Latch. 82. in recovery, Pal. 462. Co. Lit. 


. 23. hen one makes a Feoffment to particular Uſes, ſo much 


of the Ale as he does not diſpoſe of remains in him as his 


old Uſe; and he ſaid that there was no difference when there 
were particular Ales limited and no Ale at all; fo2 what dzaws 
the Uſe out of Feoffor? Cis either the Conſideration oz the ex⸗ 


preſſing it to be to the Aſe of another; and that Reaſon holds 
in both Cafes, whether general Feoffment oz Feoifment with 
patticular- Ates. 3 Lev. 406. Held that there was no diffe- 


rence between, where one ſeſ3ed in Right of bis Mother, 
makes Feotftnent in Fee to the Ale of himſelf and his Þetrs, 


and where he makes it generally without limiting any Ale; fo; 


that in both Caſes he (hall be in of an Eſtate veſcendible to 


the Pele of part of the 1 * , ket both Caſes the old Ale 
a (11 in him; and the ſane 
of Releaſe, without any Connderatlon o; Ahe Ulle, the old 
CIfe win mill remain aud be in the Kelenkoz; Vecatiſy the Cle aud 
Eſtate are Nane ald the the Eſtate 1e the Ale hoes not 
wikheut ea FEonfderatton 61 expreſs Li Iltatteſt of 14 they 
nee as much ditt khinngs I MOTFATF, as in AY Other Eo 
vepalſke! Aud the Jozek events ave, that when a Aeleale is pleat: 
ed, there always Mention is made of & Eenfberakſen 82 er 
eſs fk, 2 Saungd. I 2 Vent: 136: Ce, Ent. 364, 336, 
474: There arg indee "any Cafes, where they were not fo 
p(FaDPA 3 Put they paſſen (ib filentio, ann there ly not tg be 
vecigtly, beſſig againft the Reaſon Fr the AW, 3 Lev, 
213. e tought by an e a Reverſion, ta 
which rant the Tenant attazned fol J een of Rent ; 
ann the Books (ay, that Jupgment Wo Ave 1 apparent 
aut in the Oerlaration, becauſe it was not ſaſh to whoſe 
Ae the Revrrſſon ſing 0z aiiy Coliſiveratſon of the 
— mentlonev; and is he relped on, as an Authozity in 


But Note, The Caſe in the Book mentlons the Grant to 
have been upon Conflneration ae in anothev Deed, 
which Deed not appearing was confidered ap ik there han 
been no wg tt and then it La to be the In. 

onfivicration, whiel 


- 


tent of the Purkep. me 5 gol be aConfaderi 
not being, ir can't be thought tönt big Intelſt was bo paſs ſe 
obj. 


ule will hold in this Caſe 


5 
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Obj. 4 Releaſe enures by wap of Enlargement of Eſtate; 
and a Leaſe and Releaſe make but one Conveyance in Law: Leaſe and 
Oo that there being a Conſideration, that ſhall run thicugh, Releaſe. 
and be communicated to the Effate enlarged, But in An⸗ 
(wer; Sure they are diſtin Conveyances : One operates by the 

Statute of Ales, the other by the Common-Law ; they are 
indeed do far ane Conveyance, that the whole Eſtate paſſes 

by them both: Aud the Eſtate foz years is merged aud gone, 
by the Releaſe coming upon it, being to the ſame Perſon ;. but 
Indecd it the Relcaſe were to the Ade of another, oz retozn- 
ed back to the Releaſozz the Eſtate fo years would not be 
merged, becauſe of the Saveing in the Statute of 27 H. 8. 
ſaving Rights of other Perſons, 


And he farther took Exception to the CUIrit of Enquiry, fo 
he ſaid, There was a Aarlance between the Declaration on Variance. 
which the Judgment was, and that recited in the Crit of 
Suquiry, auv therefap it can't be a t\ght Enquiry, 102 a 
(Ayit of Enqulrp ko; theſt Jene The Cit ok Enquir 
nes nut (ft it aut in hee Verba, but bp way of Recital z an 
then it reeites all in the 11 Thi, (tifieay of the * eter⸗ 
1 4s viight i An they give Daltiages to the Teste of 
the Kies of El;guiry, When there pught te be Gnqiiep to the 
| Time of the ffian bieught Aud he kamparep ik oh 8 Eaje 
In Saungd. 8. where Gel sic gave Damage faz lots of Ser⸗ 
Ulk after Declaration z and tc this Judeſſent was arveſted. 
Vide Hob. 18g. and the Cafe of Prince dert Maltan, Trin. 


9: W. EI 


Wells cantra, Þ8 bee That n all ſazts of Tanvepances, 
k thepe be nat a Canſideratign 02 Ciſe evp2eſſen, oz neceſſavilp Argument. 
muliev, the Uſe ſhall remain in the Convepancer, and ſhall eo Pe. of = 
draw back the Eſtate to it, and the intent of the Partle L 4 | 
moſt to be conſidered in the raiſing of Ates; anp therefoze (f 
there be but a Penny pald by 0 ta 1810 the Convepance 


ls made, it will raiſe the Ale ta him, without any Deelara⸗ 
tian: Mot fo much fo2 the Conſſperatian, as that the pap⸗ 
ment of the Pennp ſhews the manor the Pavtles to be, 
that he who gives the Mennp (ball have the Aſe; fo there can 
be no Reaſan why a Pan ſpould give even ho leaſt Sum of 
WMonep to another, to make a Copvepance: of his Eſtate, $0 
haue it back to-himCſelf again. g if a Feoffinent: be with in 
tent ta make one a Tenant ta the Precipe, to have a Reco- 


| the Procipe (hail 
very Cyored agaſuſt bim; the THR to the Precipe tha 4 


——— a. a. — 


— * _ > 1 = i213 
4 Sn EE TIES : 


have the Eftate to bis own Uſe, otherwiſe he could not be 
right Tenant to the Precipe, to have a Recovery ſuffered 
againſt him: And the deſign of ſuffering the Recovery, was 
the Intent of the Party at the Cime of the Feoffment. 


Nothing paſſes by a Releaſe to the Lefſee in poſſeMon, but 
by way of Enlargment of the Ellate of the Leſſee; kon it does 
not operate to give a new Eſtate of the Reverſlon, but to en. 
creaſe the Eſtate in poſleſſlon accozding to the CUozds of ff. 
Do it does not wozk by Merger of the firſt Interell, but b 
enlarging of it: But it is true, after the Releaſe, the Leaſe 
does not exiſt diſtinkt from the Eſtate by the Releale , fo2 tho 
it does not continue as a Term, pet it is part of the Jnte- 
reſt that he now has in him by the Releaſe ; fog it 18 not like 
a Grant to a particular Tenant by htm in Reverſton, which 
does dzown the particular Eſtate. 


So that if the Releaſe does enure, only to enlarge the 
Cſtate, and Intereſt enlarged | muſt be to the Uſe of Leſſee 
fo? years, 02 it can't be ſaid to be an increaſe of it; and indeed, 
if the Þ2afice had not p2cvailed to the contrary, it were very 
odd to limit the Uſe of a Releaſe to any but him that has 
the Leaſe : Any it is fox that we find the Clauſe in Leaſes, on 
which the Party intends to build a Releaſe, that the intent 
of the Leaſe was to paſs an Eſtate by Releaſe upon it, fo; 
the Benefit oz Uſe of a third Perſon, „ 


And it would be abſurd to ſay, that my Conveyance ſhould 
have no other Operation, but to extinguiſh oz merge the 
Eſtate that Gzantee has already, to have it bzought back to 
me; and what need could there be of ſich a Wap ?-Jf the 
Party had any ſuch intent it might be ſoondoneby Surrender. 


Ik it had been exp2efſed in this Deed, that he had alrea- 
dy made him a Leaſe fo2 Years; and that fos the Enlargment 
of that-Eſtate he made this Releaſe, there had been no doubt 
but that the Releaſe was to his Uſe; and there is no diffe- 
_ rence between the Caſes, - ſince this Releaſe in it's own Na- 
ture enures by way of Enlargement: Belides, here is alſo a 
valuable Conſideration: Foꝛ the Leaſe and Releaſe being but 
one Conveyance the five Shillings that are the Conſideration ot 
the Leaſe ſhall be participated'to the Releaſe ; and allo the accep⸗ 
tance of the Reſtaſe is in it's own Mature a Releaſe, fo? it 
implies an Alterarton of the Eſtate of Leflee, which to conſent 


n eee eee 
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to is a Conſideration moving from Leſſee ; and the only mo⸗ 
tive of the Leſſee's parting with the old Eſtate, was to get a 
new one, He that takes a Releaſe by way of Enlargment of 
Eſtate muſt not only have the Intereſt, but alſo a Pyvity of 
Eſtate between him and the Releaſoz, 1 Inſt, 273. a. If A. 
make a Leaſe to B. and he make an Under⸗Leale over, A. re- 
leaſes all his Right to the Clnver-Leſſee and his Heirs, it's void 

„ 09 to enlarge the Eſtate foz want of Jaivity z fo that it's a p2t- 
vlledge inſeperable incideut to him that has a Pafvity in Eſtate 
to be capable of a Releaſe of Enlargement; and that ts ſo fo; 
the benefit of Releaſee, 


Raymond ſuid, the firſt Leaſe could not be ſaid now to have 

Continuance; fo; after the Leaſe, if the Leſſo2 befoze the Leaſe 

bad ſuffered Judgment and releaſed, the Judgment would have 
attached befoze the Releaſe, | | 


Holt, Ch. J. Pou would have the TUrit of enquiry bad, be- Opinion on 
cauſe you ſay it gives Damages to the Teſte thereof, when the Writ of 
it ſhould only be to the Time of the Declaration o2 Bill; the Euquiry. 
Writ direks the Sheriff to take Jnquiſition what damages 

the Plaintiff han by vertue ok the bꝛeach of Covenant; and 

not fo2 the Houſes being out of Repair, at the time of the 

Aﬀton bought : Suppoſe the Houſes were out of Repair, at 

the time of Aſtion bzought, and become moze out of Repa:r 

befoze Judgment, and the Writ of Enquiry ; the Jury that 
enquires, ought to give the Party, not ſich Damages as 

would put them in Repair at the Time of the Afton bzottght ; 

but ſuch as would be enough to put them in Repair at the 


time of Enquiry, 


| | | i 
The Queſtion here is, Whether the Statute of 27 H. 8. quetian 
c. 10. has altered the Ancient way of pleading? Fo? this man⸗ aud Opini- 
ner of pleading was good befoze the Statute without doubt; 97 00" the 
and it appears by ſo many Precedents ſince the Statute, 8 
that this way was uſed, even in Cale of Feoffment : And it 
was thought ſufficient to alledge the Eſtate in the Feoffee, and touch- 
without any moze. Plow. 478. Feoffment in Fee was pleay- 8 Ulcs. 
ed, Virtute cujus he was ſetzed without any moze adoe, and 
ſo there are many other Caſes ſince the Statute in Coke's 
Entry's, tho' there be no conſideration oꝛ Uſe expꝛeſled; yet 
it does not follow, that it is to the Uſe of the Feoffor, fo2 
that is Matter of fait extrinſecal to the Deed. Ik ſince the 
Statute of quia Emptor Terrar. a Feoffment were _ by 
| Deed, 


50 


_ 


* 


Term. 8. Mich. 1 Annz in B. R. 


76 


now it can't be intended to have been to oy 


Ales upon to a third Jerſon- by expꝛeſs Clozds, yet in ſtrift- 
I is 


Deed without Conſideration 02 Ute declared in the Deed z yet 
the Ale might be declared by Paroll, till the Statute of Frauds 


and Perjurizs ; and even fince that Statute, it may be decla⸗ 


red by wziting only without Seal. Nom £Foz us to conſtrue a 
Deed to be to the Uſe of Feoffor, when it might be to the 
Uſe of Feoffee, fo2 any thing that appears, would be very 
odd, therefoze we fhall intend it to be to the Uſe of the 
Feoffee, if no moze appear; and if it were not ſa, it ought to | 
come of the ſide of the Feoffor oz Gzantoz, by Ader ment that 


there was no Uſe limited to the Feoffee, that is to confeſs the 


Feoffment when it is pleaded; but to avoid the «effet of it 


bp Averment, and eſpecially in caſe of a Feoffment oz Releaſe 


to Feoffee oz Releſſee and his Heirs, withoot limiting any 
particular Uſe ; fo2 if it be not taken to be ts the Uſe of 
Feoffee oz Releſſee, the Conveyance can't be ot any Uſe at all; 
fo2 it can't be thought, that one would be at the trouble and 


charge of any ok theſe Convepances, to be ſetzed juſt in the 


ſame manner as be was befoze, and of the very ſame Eſtate : 
Foz if he had a Warranty to the firſt Eſtate, he shall have 
advantage of it, it he ſhould be impleaded fo2 the relult⸗ 
ing Eſtate: It he were ſeized as Peir of the part of the Po- 
ther befoze, he would be ſo alter; but bokoze the Statute of 
H. 8. ſich Conveyance might ke of ſome Ae, tho' no Ale 
were declared upon them, videlicet, to cheat the Lozd any 
binder 'Tenants to Precipe's from being — — 
| r purpole, 
but to paſs the Ae and Eſtate, where there is no alteration 
made, and therekoze it ſhall be intended to the Ale of the Keoſfee, 
&c, if the contrarp be not ſhelun on the other ſine by Aver⸗ 
ment; and the Aiuthozity in Coke upon Littleton does nat 


egntradick this: Foz it ſays, where there ia a Feoffment in 


Fee made, and ſome particular Aſe limited, ſo much of the 


old Cſe as is not limited over remains in him, as his old 


Cle; fo2 there it appears by limiting the particular Aſe, that 
the Feoffment was made to another Per ſon, than to grant 
an Eſtate to the Feoffee, to wit, to raiſe the particular Ale: 
But where there is no Reaſon appearing, it shall be intended 
to the Ute of the Feoſfee, if the contrary be not made out 
on the other ſide. 


powell ad idem. And be laid, That he was not ſatisty d 


that the Mature of the Conveyance would admit of a reſult. 


ing.Uſe ; foz tho it be a Conveyance much uſed now, to raile 
nels 


+ 


= 
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neſs it is a Common Law Conveyance. And if a Leaſe be 
made fo2 fozty Pears, and a Releale thereupon without Con- 
ſideration oꝛ limiting of any Uſes, ſure it can't be intended 
to be to the Uſe of the Leſſo2 ; fo2 the very extinguiſhing the 
Eſtate of the Leſſee is a good Conſideration ; and ſuppoſe it 
were a Confirmation, ſure it would be the lame: But the 
Chief Juſtice and he ſaid, That if there were a particular Uſe 
limited on the Releaſe, the reſt would reſult back. 


Gould ſaid, That he himſelf had taken the like Exception in Judgment 
the Common-Pleas, in a Caſe between Reginald and Biſhop afficm'd. 
of London verſus Pratt, 7 W. Rot. 430. but was over-rul'd by 
the whole Court; and he quoted Lit. fo. 267. Vaughan 44. 

Lit. 3. 459. Judgment affitmed, 


Coodwin & Hilton. 


| IT TAS alledged by the Attozney-General, and not de- Bail render 
JI nied by the Court, That befoze the two Scir' fac's re: = Princi- 

tozn'd, the Ball map diſcharge themſelves by render of theit 

 PÞatncipal, Per Holt, The Reddidit ſe can't be entered upon Reddidic t. 
the Batl-plecez ko; the Sci fac' (s grounded upon that, andthe 

Reddidit ſe would deſlroy it: But the Remedy of a Ball 

is upon an Audita querela to be grounded on the Reddidit ſe. 

And per Cur. Tf the Render appear to be fraudulent, though 

it has the outward Shew of a real one, that ſhould not dif- 

charge the Bail, as if there was a pzevious Agreement to 

let him eſcape, while he ſhould remain in Cuſtody of the = 

ſtaff, And it was offered at the Bar, to have been ruld in 

the Caſe of Lee and Knipe, That the Puncipal ought to be 

two Days in Cuſtody, befoze an Entry ſhould be made of a 

Reddidit ſe. And here it was agreed per Cur' and the At- 

tozney-General, That the Ball — render their Puncipal 

pending a CUrit of Erroz, though during that Time the Plain- 

tiff can't charge him in Executton, Vide Hob. 116. which was 

quoted contra. 8 


- 


Domina Regina & Smith. 


A 317. . 


""Onvittion on the Statute ol Deer-Stealing in the King's Deer-teal- | 
Foreſt of Rockingham : The killing was in the Time of ins. 


the late King, and the nn in the Time of the Queen. 


— — — — 
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King's Ca- Broderick obſefted, Chat it was neceNary to ſhew in What Ca- 
paclty, parity the Ring was ſeized of the Foreſt z fo) by the Statute, 
a third Part of the 1 is given to the King, and 

therefoze (f the Ring was feised in his natural Capacſty, fe 
ought to go to his Execiito2 4 if in dis politick Capacity, it 
ought to go to the Queen. Halt, The Ming can have no 
| thing in bis natural Capacity, if it de not in mr of his 
Purchy Dutchy, 02 an Eſtate⸗Tall by the Statute of Donls 4 foz 
ands, if the King purchaſe Lands to him and his Þeirs, he hall 
have it in his politiek Capacity, and where-ever the King 
js (aid generallp to be ſetpen, it ſhall be intended a Seiſin Jure 
Corone, and Dutchy-Lands would now be in the Queen, (f 

they were not kept ſeparate by ad of JIarltainent, And (f che 
Queen ſhould create a Duke of Lancaſter at this Day, he 
would not of Conſequence have the Outchy-Lands : And fur- 
ther, lt is not material upon the Convickon oz Judgment 


who ſhall have them. 


Another Exceptfon was, that the Conviiton lald the k(l- 
ing to be in the Fozeſt of Rockingham, where Deer were 
uſually kept, and without the Leave oz Conſent of any in- 
ſtruſted with the keeping of the ſaid Fozeſt oz the ſaid Deer; 
and a Fozeſt has many Walks and Oſſicers, and it ought to 


Forelt-Law. exclude the Leave and Conſent of any of them. Holt, It has been 


indeed held, That Judges are not bound to take notice of the 
Law of the Fozeff, ex Officio: But J know no Reaſon fo? 
that. But if you had Leave of any particular Keeper of any 
particular Part of the Foꝛeſt, you could not be found Guilty; 

fo Leave of Deputy is Leave of Pꝛincipal; and Convition 
was affirmed. 8 


Rigaut @ Gallifard. 


Prohibition Eclaration upon a Pꝛohibitiin, That at Sellſons of the 
V eace held at Weſtminſter ſuch a Day and Pear of 


Calli. © King William the third, the Plainti was indized fo; making 


an Aſſault upon one Louiſe Rigaut, the Defendant's Cite, 
with Intent to have a carnal Knowledge of her; and it was 
lud to be againſt the Peace of the late King, &c. and that 
likewiſe the now Defendant bjought an Aﬀion of Aſſault and 
Batterp againſt him in Trin. 12. of the late King, which was 
- likewiſe laid to be contra Pacem, which Suit is ſtill depend- 
ing: Ind vet 4 Dekendant has odcred him to be ſued 

in the Biſhop of London's Court, fo2 Salicitation of the 
ſad Louife Rigaut's Chaſtity to commit Adultery with 2. 
| | 6 e 


2 


r 
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PY . wed. „„ 


Term. S. Mich, Ane in B. K. 


Ehe Defendant pleads fv} a Confulta#0n, That he is not 
charged below fo2 any of the Eriiies charged in the Indldt⸗ 
ment oz Afton, and to this Plea there ian Detmirret, 


Mounta 
of they ha 


ue ko a Conſultatlon: This (8 a Matter where Argument 
e pzoper Conuſance; fo2 by the Libel it appears ta % Conta 


be Crimen incontinenti# in the pak ticular of Colieiting a0. 


married Moman to commit Adultety ey him. Vide the 
CUomg of the Statiite of Circumſpecte agatſs, non puniendo 
eos ſi placitum tenuerint, &. de his qu# ſunt mere Spiritua- 
lia, viz. de Correctlonibus, quas præſatl faciunt pro mortal} 
peccato, viz, pro Fornicatione, Adſiſtetio & hujuſmodl, 2 Inſt, 
497, 4889, dim it appears by the (Uo)d hujuſmodi, That 
thep have Conuſaitce of Chitigs of ſeſs Mature than Fomica⸗ 
tion, as Soltcitation of Chaſtity z and of higher, as Jiceſt, aud 
the Reaſon that the Common Law takes no Motice but bf 
Fafs committed, whereas the Civil Canon Law puniſhes In⸗ 
tentlons if wicked; and they go upon the Rule, That a Wan 
muſt not look after a CComan to ſult after her; fo2 if they 
will carry that Deſire further, as to endeavotiy tho" by fair 
 _ to put their Defire in Execution, they will punt 
them. 


fo2 the Aſſault and Battery, and the Action depending, will al- . 
ter the Cafe, they are ſeveral Pyoſecutforid in theit Matute 
and Delign: The Indiament is to entitle the King to a Fine 
fo2 the Weach of his Peate, and ill Example to his Sub⸗ 
jets in the Aſſault ; and the end of the Aﬀton by the Husband 
and TUite, is to recover Damages fo? the particular Injury 
done to then ; and fo} each of theſe, the Puttiſhment is Coz- 
- pozal oz Peciififary : But the Suit below is to: Kekozmation 
of his Manners and Salvation of his Stul; and if he be 
convifted below, he is only to do Pttihante, which by Com⸗ 
mutation may be changed into Monep, as the Statute of 
Circumſpecte agatis allows ; and an Action may be bꝛought in 
this Coutt fo2 the Sum commited foz. Vid. Articuli Cleri. 
c. 6. Quando eadem Cauſa diverſis Rationibus coram Judicibus 
Eccleſiaſticis & Secularibus ventilatur, 2 Inſt. 622. Sd the otic 
Law puniſhes the TWickedneſs of the Mind; the other, wick: 
ed aus; as in Caſe of laying violent hands upon a Clerk. 
Vid. the Caſe of Uſury in the lame Book, 442. And the 
Marim of Nemo debet bis puniri pro eodem delicto, Dots nt 
hold in this Caſe ; fo: that is to be underſtdocd, that a = | 
| | ha = 


Then the Queſtion is, Jf the Indickment and Convixton Queltion, 
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ſhall not be twice puniſh'd in the lame Manner, as gives Dama- | 
es twice, oz be twice fined upon an Indickment. Ag (fa Ban 
bzing Treſpaſs foz Maihem, and recover Damages, be (hall 


not after have an Appeal; foz the firſt Recovery may be plead. 


ed in Bar to it; and the Reaſon is, becauſe both tend to 
have Damage. 4 Co. 43. Tf A. ſteal the Goods of B. and 
he bing Treſpaſs foz them, and is barr'd, yet he may bzing 
his Appeal of roy foz thoſeGoods,By the Statute of 7 Jac. 1. 
c. 4. every lewb CUloman that has a Baſtard chargeable upon 
the Pariſh, is to be put to the Þouſe of Coreftion and pu⸗ 
nich d foz a Pear, yet ſhe may notw(thſtanding be puniſh'y in 
the Spiritual Court: So it a Man find another Man in Bed 
with his CUife, be may have an Aſſault and Battery againſt 
him and recover Damages; he ſhall be likewile punifh'd in 
the Spiritual Court foz Abultery, Vid. Sir Philip Coot ver/, 
Berte. Vide Duke of Norfolk verſ. Sit John Germain. 


| Argument Eyres contra. One is not puniſhable in the Spiritual Court, 


Aw} fo} n Solicitation of Chaſtity, where there s Fozce uſed to 

gain that, though be be in Caſe of a @olfcitation only; ko: 

the Fozce gives ſuch a tempozal Mixture to the Offence as 

ouſts them of Jutſpd(fion,z Inſt. 488. Merely Spiritual is where 

there ſs no Mixture of the Tempozalty, Foznication when by 

conſent of Parties, is within their Conuſance, and ſo is Solt- 

citation: But if one will go farther and uſe Fozce, which, ik per- 

kecked, would amount to a __ and by Conſequence Felony, 

they have no Pzetence , ko; the Solſcitation and Force being 

. at the ſame Time, makes an entire Offence puniſhable at the 
Common Law, 


Now, Ag to have one Crime punſſh'd here and there, the 
lay!ng of violent Þands upon a Clerk is within the erpreſs 
Ilozds of the Statute of Circumſpecte Agatis, puniſhable there, 
after it is puniſhed here, but not bekoze, N. B. 430. that it 
they pꝛoceed ſooner, a Pꝛobibition will lie. Vid. Pal. 379. Quit 
was in the Spiritual Court ko; theſe CUozdg, You are a Bawd, 
there were two Couple a Bed in your Houſe z and Pꝛohibi⸗ 
tion granted upon Suggeſtion of an Acklon depending foz the 
ſame CUozvs at Law. = 8 | | 


oni Curie; Holt. The Pzobfbftion ought to ſand z foz it was but one 
intire A, and they below can't divide it: Foz the Plaintiff in 

the Pzohibition has averred the Fatt foz which they are in⸗ 

dixed, and that foz which the Sult is below, to be the ſame L 

6B 
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and to give them Jurtsdidton below, you would have come 


and rejoin'd, and travers 'd its being the ſame Falk; but that 
tt was foz other Cauſe than is in the Indickment, and that 
perhaps would have divided it. And he put this Caſe, which 
he ſald had been adjudged in my Lozd .Hyde's Time; The 


' Libel below was foz ſaying the Pzoſecutoz had a Battary | 


the Defendant comes and \uggeſts foz a Pꝛohibition, that he 


did accuſe the Jlaintiff below, befoze a Juſttce of Peace, of 


etting a Baſtard-Child, and that the Juſtice did adſudge him 
o be the reputed Father of it; and that he ſpoke the Mods 
befoze the Juſtice, And it was replyd, That they were ſpoke 
at large, and no otherwiſe than befoze the Juſtice of Peace; 
and to this tt was pleaded by way of Eſtoppel, That ſince 
he had been adjudged befoze the Juſtices to have been the Fa- 


ther, he could not ſite below ko; Defamation z and of that 


Opinion was the Court. | 


pere you ſhould ſay, That it was foz another Offence than 
the Solicitation in the Indictment; oz that it was at another 


Time and Place than is la(d in the Indickment; and their 


laping in the Libel another Time and Place than ts in the 
Indintment, io not enonghz foz below they lay at what Time 
nd Place they pleaſe, Jf a Man Colticite a Cloman, and 
goes gently to Clozk with her at firſt, and when he finds 
that will not do, he pzoceeds to Fozce, it is all one continued 
Ad, beginning with Inſinuation and ending with Fozce, 


bans Caſe in 5, 


= 


Nor, In 
{ome Caſes 
there is 4 
concurring 


Jurifditiong 

| | | ; | | as in Caleot' 

Penſion, Hy, and laying violent Hands on a Clergyman. Vide the Abbot of St, Al- 
b. | | 


And in the Caſe of the DOuke of Norfolk and Germaine, it 


was not pzetended to be Fozce; and an Jndifment will not lie 
fo a plain Adultery, but Libel below will; though the Law 
indulges the Þugband with an Aﬀton of Allault and Battery 
fo the Injury done to him, though it be with Conſent of his 
CUife, becauſe the Law will not allow her a Conſent in ſuch 
Caſe to the pzejudice of her Pusband, becauſe of the Intereſt 
be has in her: And he compared it to the Caſe of calling a 
Cloman a CUþoze and Thief; there ſhe ſhall not ſplit the 


CCowds and puntſh him below foz calling ber a Thoze, and at 


Law foz calling her a Thief, Þe agreed, if Adultery be 
committed with another Man's Wife, without any Fozce, but 
by her own Conſent, though the HÞugband may have Aſſault 
and Battery, and lay it Vi & _ pet they ſhall in on 


E 


* 
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Caſe puniſh below foz that very Offence z foz Indicment will 
not lie to; ſuch an Aſſault and Battery, neither chall the ÞuC- 
band and CAlite join in the Aﬀfon at Common Law; and 
therefoze they pzoceed belom either civilly, that ie, to divozce 
them; oz criminally, becauſe they were not criminally . 4 | 
cuted above z; and the true Aﬀion foz the Þugband in ſuch 
Caſe, is a Special Adlon, Qua the Defendant his Clife 
rapuit ; and not to lap it per quod Conſortium amiſit. Vid. 
Raſtall, tie. Treſp. Cur. acc. fo; that the Offence 
is not meerly Spiritual. WW 


Domina Regina & Cantucll, a” Sangway. 


8 Þ E was excommunicated below, pro Jactitatione Mari- 
tagii, and taken up upon a fifth Proceſs of Excom' ca- 
piendo, in which there was a Pꝛoclamation with Penalty; 
and being bzought up by Habeas Corpus, and the Trit of 
Excom' capiendo being retoꝛn d, that is, the CUlrit on which 


nine Caſes ſpecified in the Statute, this ought to have been 


1 ef 5 Exceptions, Cheſhire took Exception, 1. That this being none of the 


a fimple Capias, and not a Capizs with a Penalty, 2. That 
there was no Addition as the Statute requires. But per 
Cur. As to the firſf, all we can do is to diſcharge the Penalty. 
And as to the ſecond, this being not one of the nine Caſes 
mentiond by the Statute, there needs no Additton; and if 
it had required an Addition, they doubted at firſt, TUhether - 
they could relieve her upon Motion? but that it ought to be 
-* pleaded, But upon Conſideration, they incifned, They might 
_ refteve her upon Motion, the Fault appearing on the Recozn 
befoze them; and if a Plea were neceſſary here, it was ſald 
at the Bar it werd be a milchtevous Cale: Foz here ſhe was 
excommunicated at the Sutt ok her Pusband, and he would 
not join in Plea with her. Ee 


Holt anſwer's, 4 Feme-Covert map plead alane in a crimt- 
tral Daitter ds this here ts, as if the were attainted of Fe- 
lonp, the pay plead a Pardon; but he agreed, That when 
Dusband 0? Mike are taken upon a Capias Utlagat. the TWife 
ſhafl be diſcharged. And he ſary, That the Reaſon of the 
MAdvitions being requffite by the Statute in the nine Caſes, 
add ndne other, was fn Ower to a Pꝛoclamation and R_—_ 
4 | | | ut 


8 ** 
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dut that to an Impulonment by Uertue of an Excom' er- 
plendo, there was no Occallon koz it, 


Gould, Till the Cauſe of Brown fn Jones, the Law was 05% 
held, That if one were talen ion a Piocels of Out⸗ 
End with a Penalty he ſhould be diſcharged; but in that 
Caſe, and ſince, it has been held, ſhe ought to be diſcharged 
of the Penalty only, Cro, Ca. 196, A ann where it 
was (aid, Chat they were willing to 've her below, but 
that thep muſt have her in Perſon to give Caution de pa- 
rendo mandatis Ecclefixz, it mas anſwered by the Court, 
Chat that need not be, fo they might take a Bond with a 
— Penalty reaſonable from other Perſons, with Condition that 
Ge ſhould ſubmit her (elf; though it is true, the moſt uſual way 
is to take juratow Caution; and the Court declared thep 
could not diſcharge her by Law, and ſo ſhe was remanded, 

And Hole here would not determine, CUhethcr the Crit 
being with Pꝛoclamation and Penalty, when it ought not ſo 

to be, that made the whole naught, oz only quoad the PÞ2ocla- 
mation and Penalty ? | | | 


Greenway & Freeman. 


1 E Statute of two Thirds in Number and Ualue Bankrupts, 
was pleaded in Bar, and the Defendant to bing him- 
elk within the Benefit of the Statute ſhews, that He ab- 

fconved at the Time mentioned hy the Statute, but did not 

thew koꝛ what he ablconded; and fo2 this the Plaintiff had 
Judgment on Demurrer. Vid. poſt. | 


Domina Regina & Twicty. 


Ma to ſwear in Church-wardens, to which it was nd 

VI retozned, That they were not 'chaſen, and held a good to ſwear 

Keton; fo? if both were not choſen, the Mrit does not com: — 

mand him to ſwear one of them, ſo the Retozn is an Auſwer 
to the Command of the Writ. It was alſo held by the 

Court, That if the Crit of Mandamus were to ſwear them 

that were choſen generally, they might retom generally 

that they were not choſen ; but the Mrit letting foxth Specially 

that they were choſen debito modo, they map :iSpociatly ve- 

| tom that they were not cholon debito modo, but fuch a Re- 

toꝛn to a general Crit would be ill. Vid. a Caſe in Sid. — 
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Attachment 
againſt Of- 
cers of an 
inferior 
Court, 
Coſts, 
New Trial, 


if the Court does not ſee Cauſe of Reffitution, though 
there be no good Reto? the CUrit, yet they will not grant 
a peremptozy Mandamus. Tp 


Hall & Hill, & 4. 
9 were Judges of a Court at Briſtol, in 
which the Plaintiff had obtained a. Uerdi# and Das: 


mages fo2 281. and the ſame Day he goes to the Town- 
Clerk, and gets his Coſts taxed, he being the p2oper Officer, 


and takes out a Capias againſt the Pꝛincipal; and upon re⸗ 


ton thereof a Sci Fac' agatnſt Bail, who after the Retom of 
a ſecond Sci fac ſurrendꝛed the Pzincipal 3 after which, and 


' a Pear's Time elapſed from the Uerdif and taring of Coſts, 


the Court granted a new Trial; which being complain'd of 


to the Court in Trinity-Term, Rule was made fo2 an Attach- 


ment, niſi. 
And now the Attozney-General came to ſhew Cauſe, and al⸗ 


ledged, The Judges below were in no Fault, fo? there never 


was any Judgment entcr'd below; and until Judgment en⸗ 
ter'd, the Hands of the Court are not tied from granting a 
new Tttal at any Time befoze Judgment ik they lee Caute; 
and if they miſtake that foz a Cauſe which (8 none, that only 
id an Erroz of their Judgment fo} which they are not ptinifhe 


able: And though here a new Crial was granted after a 


CUrit of Erro1 allow'd, that will not alter the Cale; fo it 10 
frequent to have a Writ of Erroz allowed befoze Judgment; 
and the Pzoceeding againſt the Bail was groundleſs, there 
being no Judgment enter 'd, and fuch Proceedings did not 
hinder the Court's being at large to grant a new Trial, 
And he quoted the Cale of Tiny & Roberts, where the Plain- 


tiff having omitted entering Judgment as ſoon as he 
might have done it, the Court granted a new Trial; and he 
(aid, here the Court were not bound to enter Judgment with- 


Officer, and that he thereupon had made out a Joceſs againſt 


nl P2ayer of Plaintiff, though an Jnferfoz Court, 2 Vent. 
189. e | 


To this it was anſwered by Broderick and the Solicitoꝛ - 
General, That the Coſts were taxed here by the proper 


the Defendant ; and that is CUlarrant enough fo2 Execution, 


though there be not a final Entry of the Judgment upon the 


4 | | Roll, 


ment, why ſhould not we grant 
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Roll, which is never done in thoſe Courts till Crit of Erroz 


* Hoought ; where they are fozced to make up the Reco2ds, in- | 1 
deed they ſometimes enter in the Margin Jud. pro Quer. | 


Hole, The Writ af Erro2 ought not ta be allowedtill Judg- Opini Curie! | 


{ 
ment given, and it is a good Retozn ta it, that Judgment 55 
| 


is not yet given; whith the Attoztigy-General.confeſs'd. as to 
the point of the Reton, but « , Thi 
do altaw them bekoze Judgment. Holt likewiſe agreed, That 
a Judge is not puniſhable fo2 an Exroz in Judgment; but he 
aſd, Jt is rare fo2 the ſame Judges ta grant a new Trial 
bekoze themlelves; as here, after, a Trial at Bar, though 
that he ſaid had been done, though never with his Conſent ; 
but tis uſual to grant a new Trial after a Trial at Niſi Prius, 
but that is ever after; freſh. Purſutt, that is, the very nert 


Term; but here it was granted after a Pear, Coſts tax d, = 


und ag much Entry of a Judgment, as is in any Cale there, 
and Execution taken qut ; and it is no Excuſe” ko; them to 
_ ſay, they are not Lawyers ; fg they pught to take Advice of 
Lawyers ; and ff they are o p a as to take upon 
themſelves the Anomledge of the Law, it gugbt not to be 
ſuffered, though there be no Cozruption in them. And he re; 
membzed the Cafe of the Steward of Windſar-Court who | 
was both Counſel and Judge, and alter Ball to the ri of 
Erroz brought upon his own Judgment: But upon Come 
plaint the Judgment was (et aftde and Reſfſtution awarded. 
But he ſaid, they would not grant an Attachment fo} an Er- 
roz in Judgment, where it la a Patter within their Judg⸗ 
ment; but where it is not Matter within their Judgment, 
as here it was not, thep wy, — given their Judg⸗ 


=> 


Note, Here it was agreed to be the Caurſe of the Court, Anda vita 
That where upon an Afidavit made, a Day is gtuen to hear 
Counſel on both Sides, the Party may read ag many Am. 
davits ag he pleaſe in Cozrobozatton of the fir, ind concern. 
— — ſame Matter, but muſt read none concerning new 
atter. 1 | | 


It was alſo agreed, the Puncipal can't be render d by Ball Bail render 
after Plea pleaded ; And here the Rule was, That the Rule the Princi- 
 foz new Trial be ſet aſide, and the Rule fo2 Attachment viſ- v 
charged upon Payment of Expences of the Complainant, 
and Judgment entered belom ag * the due Cime. 


— . — 


Domina 


ud, That they frequently 2 1 
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q 'Pleid, Time, I Mbitment, to which the Dekenvant demurred z aud upon 
| Queen, Motlon, the Queen had ſir Days to plead pereniptozily oz 
joln in Demurrer; and within the ſix Days their Clerk in 

Court died: And now after thzee Terms they applied to the 

Court, which told them, ik they had come in any reaſonable 

Nen Pro, Time they would reliebe them. And here, Per Cur. Non 
on Indict- Pros ought not to be enter d upon an Indiäkment, but upon 
Motion in Court and Leave thereby obtained,  —_ | 


Ja 730 | ; 8 Eſt & Eſſington . 8 1 


Cuſtom of IC was an Ackion by the Jndozſee of a Blll of Exchange 
Merchants J againſt the Ozawer, declaring upon the Cuſtom of Ber- 
- Exchange, KThantg, and that A. to whom the Bill. was made,. indor- 
| fſavit ſuper Billam præd. content. Billæ præd. to him the 
2 ſolvend. And here it was agreed by the Court, 
Indorſment. That Jndozſement is a Term known in Law, and ſignifies a 
Ciriting on the Back of a Paper oz Parchment containing 
another CUriting. To this Declaration two Exceptions 
were taken in Arreff of Judgment: 1. Chat the Klops of 
the Indozlement were not \ignificativeenough to paſs the Pꝛo· 
perty of the Bill to the Platntfff, accowing to the Cuſtom of 
Merchants. 2. Exception, Chat it appears there were three 
Vills fo2 the ſame Sum, and that .whereon the Rttfon ts 
bzonght was the firff, and ſays, mp ſecond oz third not pald, 
pay this my - firſt, But per Cur. However that Matter 
would. have been on Demurrer, it will be well after Ugrdit ; 
fo; if the ſecond oz third mere paid, there had been no Pꝛo⸗ 
miſe at all, fo2 the Promise is Conditional to pay this, ik 
the ſerond oa chird be not pald; therekoze lit the ſecond oz third 
were pain, the Jury could not find koz the Plamnele, And 
av to the firſk Exception they held, That that wotild be ltke- 
| wiſe good after Uecrdift ; fo2 without finding an Indozlement, 
they could * and fo2 the JÞlathitiff, And it ( not true ta ſap 
E bat at this Rate, and foz this Reaſon, it may be ſaid, if 
4 there were no manner of Jhdorſement, that vefr# would be 
cured by Uerdiitz ko; here there ig a kind of an 3 | 
ſee fozth, and the Jurp could not find koz the Plaintiff, with- 
out finding this to be a good Jnvozſeinent,and ſuch as — 


Opinio Curie, 


2 8 Aa * "| 
- 
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to an Agzeement, to have the Money paid to the Plaintiff 
A Bill of Exchange may 1 oe by Paroll, but not'reond | 
kerred otherwiſe than by CUriſting'ypon the back of it. mg th 1 
transfers the Pooperty by the'Cuftom of Yerthants, an (| 
they put the Caſe of Debt foz Rent, by Ozantee of Rever: vw 
- Non, without ſhewing Attoziyment, and'helpey by an f 
and fo in Caſe of Bargain and Sale preavey without 'In- 
rolmennt, good after Gerdick. And Fe Hole; Jf a oi 


writes on the back of a Bill of Exchange, This is to | 
pald to J. S. o2 the Content of this Bill ts to be paid tb J. 

and ſets his Hand to it, it will be a good Jnddpſement. Quezre | | 
pro me, why not a declaration of Truſt? Put ik there be =; 
no Indozſement at all ſet fozth, Uerdiff can't help: And Judic, $4 


pro Quern. +0 6 | 


\ * 
111 
- 


7 


EBT upon a Deed of Articles, whereby the Delen⸗ 2 | 
LL Fbdant had agreed to pay the Plaintiff. 35 1.-fo2 every Þuny Agteement. _ 
died ffacks of Mood, lying in ſuch a -Wood, and lo Foz as 4 — | 
many moze. ag ſhould be felled till Michaelmas folldwing. Hcg and =_ 
And Plaintiff declared foz ſo much Woney. as eight pundzed Declaration; | | 
ſtacks would give at that Rate; Aud alſo faz as much as l : | 
odd, ſtacks moze, would give in p2opoztion to the Rate. e I 
35 l. fo} the Þundzed :. And toſthis Declaration there was aD 
murrer, becauſe he declared fo; moze than the Articles intitled | 
him. to; there being na Agreement foz any thing under a 10+ | 
ſtacks; ſo he demanden moꝛe than his Due upon his own thewing. J 


Actcherly pro Quer took this difference; CUhere a Pan Argument \ | 
is not to recover upon his Deed 02 Evidence, but upon a * Qt | 
matter of Fai ariſing out of it, and inquirable by the Ju⸗ in) | 
ry, which is to be the meaſure of Damages, then one need | 
not expzeſly keep up to the very Teno! of his Deen; but he | 
may enter non pros fo; what he demands too much, any! have 
Judgment foz what is juſtly demanded : and be falt that b | 
upan this Rule there have been Declarattons ka lets 905 | 1 It | 
moze then was due, and Plalntick dan Judgment. » Cro. 498. | 
Debt upon the Statute of Kd. 6, foz not ſetting ed 
Tithes z and demands 0 ag treble damage, the. fingle b 
value wing xt |, and 8 d. ag he had averredz and it Was 1 t | 
moved in Arreſt of Judgment, that three times 11 ], and Bd. 1 
did not make 33 J. but 55 I. 28. (0 he declared fo; legs then | | 
his Demand z and that he ought not to yo, without * 


a 
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Opinio Curie, 


LM 
Demand en⸗ 
tire, er ſe⸗ 


" the reſt wa was pad: ut x Cur. It mas he. well upon 
ers the Sum is certain — 
41 * matter dehors to ; there 
22 Jo CGUritin bent 
[I came ga rob rin Wt the He cnt 
1 
Mo u w 15 Bed 04: pry 15 re⸗ 
5 demand mon A Wy. than is due, it 

- 3 d 


1 und. 207. 
A vor. "Ta Aſhfield, \ Rot. 
1 1 EIn ihe N 

5 * ourt: 0 

75 te 4 os ee 900 . 4 ls TG th 0 F 
of, 44 - eb the Book of Pfacita Idas redl- 
viva, Ot fo2 one vn the os on 
three my Bonds; and it eclaration, 


eavep pit t 
that one of the 2Botibs wag hot ue. 


\ Now, yere it, wag eee by the Conte, That fv 5 
ie, 4m, a and i much a Hindzed Lk Retail was the 


at he tefi then one 00 N 
f he the ow ff 1 


1 


re either Wat 


ad toſd them: Ra 1 not aid th 

1 the other t chem tht, and jotit Ai apo ft. 
if was my 5 n T rhe japerty A thy Pi 

ine 0 the fl (Here kemeit, (0 veſt in 
MA, ane ent 
t if ere 466 ty 00, el 

55 * gilt wolld be a an ot N W 0 , 

Of the other ſve q viference was taken between an e tir 

| Sf th Ka Mat DOeman oe ſofned in aue! fo1 in eintter, 

la fatl in my of them, and is right in the other, 

hat L well, teleafin went ig 


k 


5 


Une, 


| ut where k 0 If in 
5 EE mand 6 1 veel re 


e ah Afton 4 ann adh 1 an 
traff t Bl 105 true Al. ot 
105 tw) 6 tetauſe 1 lh, we en⸗ 
Jong oz on Coyt ty the mme 
"Hd entree and hiv emandy « an 
TA b 176, wir je 0 fy typ ar 


—— — —E——äl—4é IT 


Term. S. Mich. 1 Annz in B. R. 1 


— 8 


ſeveral Cauſes put in one Aﬀon, Jf ackton be bzought up- 
on a ſingle Bill, payable at ſeveral Days, and one ok the 
Days is not yet come, the Plalntiff hail not habe Judgment, 
koz that Part that is due; but accozding to the Motion on 
the other ſive he ſhould ; and the Reaſon why it can't be done 


18, becauſe it's an entire Demand; and it was ſaid, That 
the difference taken in Godfrey's Cale 11, 45, would not al. 


keck this Cale; That is, a moo bzings an Acklon faz two 
Things, and of his own ſhewing it appears, that he 
_ can't have Adlon fo2 one of them, oz a better CUritz there 
the Crit ſhall be well fo) oy 111 ** which it is good; 
And the Caſe in Cro. fg not like this, koz there the Defen- 


dant (ſevered it bp his Jdleaz ko; the Jr might appoꝛtlon 


it, oz the Defendant could bo it by his Plea, but he Hiniſelf 
kaͤnnor do it, by ſhewlug he has ue Right to part of what 
e demande; Ali | 

he map have a new Aion, tos what is due; and the Reaſon 
of this will hold in Real Aﬀion z kor if an Aftze be brought 


{9s 500 ment here Will not be final; bit 


of a Mano, the Defendant can't abndge this, by claiming 


leſy 02 hewwing Title to leſs then a (any, | 2 he muſt re⸗ 
- cover rhe whole Mano? oz nothing! But if it be fo2 fa mg- 
there he may abndge and recover part, becau 


| 10 Acres 
then the Demand is ſeveral of ſeveral Acreg {ot where he 
emand; but 


demands a entire thing, bf (ane abzinge his 
it he join rveral Cauſes of Aﬀion in one, there tha“ he fail 
E 


akingx Title to part, he ſhall recover the veſt, and in the 
aſe in Klles, Germin was strong againſt Roll, 


* 


Holt C. J. This is no entire Demand, moze than every 0 


Akon of Debt is, let it confift of ever ta maiy differing par⸗ 
ticulars, as the Caſe of the three Vonds before putt Sippoſe 
each Bond were fo2 201. the Preelpe is of 6e 1. and that is 
aff one Precipez and pet when he comes to declare, be ne⸗ 
clares upon thiee Bands, each of 201, that makes vp the 
Dum in the — notwithſtanding if it does appear that 
one of the Bonds is not yet due, then the Court ex Officia 


hall abate the Suit as ta that Bond, and give Judgment 


koz the reſt; ſo in the Aﬀton the Demand is entire, but 
it is not (ſo in the Oziginal Foundation of it, foz that is 
\ ſeveral, and this is the ditkerence, if there be a certain ſtaten 
um ſpecifien in the Deed it ſelf, that ſhall not be abndged 
bp any Remlttitur 02 Releaſe of the Plaintiff, ik he declare 
upon that Deed, Ao if a Man bung Debt upon a Bora 
of 301. and declare upon a 2 of 20 J. this will 20 00% 


ints Curie 
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e hk Feſnt TH 9 5 (W's 


Fs nf Fake Bl If 
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pk ff 0 ff 00 f 0 0 Ai 
of 1 font Bys wa A if 1415 5 15 nt fi 


then kh iff 10 b 
| 6 deines NIBJE ban | 


chi fa Ft AN inen Kempe F bs 
MANVFA mov th by 0 1 70 gilt the Biba . 


pear ta a Then 155 hat waa 
enanveh tag 115 * kr en il rel. And 
no diuerſity get nere ns erviſt, that Cale 
was upe on Gerdi 16 U this upon Oemnireer 10 he 10 | 
The of the Laby Aſhley AN. fiioted, hab been adjudg: 
ed upon the Authozity of the Caſe of Baker ver. Pomeroy, 


Powell ace, The Platntif muſt make his Demand entire, 
tho' he make his Title of ſeveral particulars, as ſome by 
ane Bond, ome another z pet wo in the nature of ſeve⸗ 
ral Demands, and made up of ſeveral partienlare, be map re- 
cover on one and not on the other; and the Caſe of Baker 
and Pomeroy ig eraftly this Cate in it's Reaſon : And he 
ſaid, this was not a Demand of one entire Sum mentioned 
in the Specialty z but ok that which might be moze oz leſs 
_ by matter of Fa# out of it; as an Jndenture of Leaſe re⸗ 
ters to Days of payment, and one demands moze Rent, 
than there were Days of payment paſt; So here he demand. 
ed moze Money than there were Pundzeds of ſtacks, and the 
ones Caſe being on Gerdic, and the others upon Demurrer, 
makes no difference : And Godfrey's Caſe was upon De- 
murrer ; and the queſtion there was, whether the Tritt 
ſhould abate fo2 part, and fail koz part, oz fail in all? And 
the ſame queſtion is of the Count bete. - 


Powis accord. And quoted Hob. 133. and he ſad, That 
the Objettion that was made, that this the Oefenvant might 
be enſhiated into a Demiirter 1 e mig "I a good 


lea to bar the Plaintiff de ſaid k de had ſuch a Plea he 
duodt to plead it M z de dad, It ve 0 Plea h 
' Gould 
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70 Demureer aj er. 
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All de Were Fog et, | 
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Ay: e 15 my 
ene and Titl a} alt, thres Judges, 
pro quer. relen ng the overplis. 
| Yoxon & Bennet. 


. upon a Uleſt of Exro2 of a Judgment given in the % afan 
oponation-Court of the City, in an Action upon the Caſe Alderman, 
fas a Libel ; the Declaration ſet fozth, that the 
an —_— of the City of Chelter, a Juſtice of Peace, and Jed en a 
4 * by his Trade; and that the ekendant din malici⸗ Judgment 
1 ouny Bec. publiſh a Libel of him in theſe @Mlozds, which he in Che ” 
Tau ed ta be fixed up in ſeveral places of the Town t Theſe : 
are to adviſe all good Perſons to ſhew me, where I may ſee 
Alderman Yoxon, to receive my Money of him. A Demur- 
rer to this Declaration, and Judgment fo2 the Plaintiff in 
the Mayor's-Cotrt, affirmed in the Chief Juſtice's Court; 
and here it was afſgned fo2 Erroz, That upon the Plaint le-. 
vied below, the Pꝛocels to bzing the Defendant into Court, 
was direffed to, and executed by the Serjeant at Mace; and 
after an Jnterlocutory Judgment in the Demurrer, they di⸗ 
refed a Pꝛecept to the Sheriff of the County to call a Jury, 
and enquire of Damages; and it was urged, they could not 
charge that Officer : But that the ſame Officer who executed the 
Meſne Pꝛoteſs, ſhould execute the Judicial one; and they ſad, 
no Pelcription could be to juſtify thele pzoceedings, becauſe 
they had no Sher(ff till the Time of H. 7. foz till the 21ſt 
Peart of that King, the City was part of the County at large; 
and they had no Sheriff, but that of the County; and there- 
oe this ſe wt could not be an Officer to the Payoy's- 


Court, which is by Preſcription, Er- 


Aron of a Judgment affirmed in the Court of Cheſter pu , 


laintick was prrom af 
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2. Erro; was, that upon an Jnterlocutozy Judgment in an 
inferio2 Court, the way to enquire ko; Damages ts, fo2 the 


- Serjants at Pace to Summons an Inqueſt to appear in 


Argument 
con. 


ſum, and then Tranſgr! predict wiſt be ſuper 


Court, and to make enquiry in Court: Fazit never was ſuffer- 


ed in an Inkerioz Court, that the Judge of it ſhould ſend his 


Pꝛecept to another Officer, to enquire of Damages; foz that 
is the particular Pzerogative of the Courts of Weſtminſter- 
Hall, to ſend to the Sheriff to enquire of Damages; and is 


3. That the Original was an Attachment per Corpus, 


which is only a P2oceſs in Treſpaſs vi & armis, and not 


in Cale; fo2 in Caſe the Oxiginal P2oceſs is an Attachment 
per Bona, but not to arreſt a Pan's Body ptelently. 


4. That the Joinder in Demurrer ig pet Judic -pro Dam 
nis occaſione Tranſgr' pred', inſtead of occalione Tranſgr' ſu- 


per Caſum, 


Cheſhire contra, Tt is Cad befoze to be — ſuper Ca» 
Caſum, 


as to the 1ſt Exception, he fad, The City of Cheſter wag 
an ancient County long befoze H. yth time; and it had Shes 
riffs Time out of Bind, and }Ioceſs dixefed tothe. and abund⸗ 


ance of ſich pong and the ac of H. 7. was only a Confix- 


mation z ann be ſaid, all their ꝛeredents were thus, that the Wer⸗ 
kant at Mare div execute the Qeſhe geeſs, and the @heritfy 

oceſy after Yibgment i And that ſuc I might be good by 
nt, aud what map be 1 Oat, might have be wy ſeſrrip⸗ 
tian; aun he (aſh, Th - by Law, the (alle erte ay by 
Judge anv Miniſter. Vide 1 Co 1 f. Jones i gg: 12 . 7. 
1. \y the me Meaſon, (everal ay diſrharge the Oe 
af ante, Vide Mod: $98 Noy, % Couefo of Tourt is the 
Law thereof, and neev not web ſpegialip in pleading: 
Puk that the Eeurts above ape t6 be fatisffed of if, by Joe 
enevts and Eortififates of the Judge of the Court, 3 Co, 
Wifeat's Este! And there is a difference in the manner gf 
nag ail in this Court, and the Commen-Pleas 4 and (a 
founerly of Retain of sci. Fac, but this Court din always 
vequive fg Sci, Fac, and Retoms ta them bath, but one 


geg in the Common Pless. 


Holt, 
4 
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Holt, Suppoſe the firſt Pꝛoceſs to the Serjeant at Mace Opinio Curie. 


were wong, pet Appearance and Pleading will cure it; fo2 
where a Man has a Day on the Roll, he may appear if be 
will at that Day, though there be no Retomn of the CUrit 
and Pꝛecedents are ſhewn as ancient as ; Eliz. of this man: 
ner of Pꝛoceedings. And Powell ſaid, They could not take 
Judicial Knowledge if the City of Cheſter had a Sheriff only 

by Ack of Parliament in Time of H. 7. fo2 that Statute, on- 

ly ſays, then it was made a County, and the Statute of - 
43 Eliz. c. 15. odains, That the Officer of an inferio2 Court, 
ſhall not ſwear a Jury to enquire of Damages befoze him ; but 
the Method is fo2 them to ſummon a Juty to enquire of Da- 
mages, and to ſwear them in Court befoze the Steward oz 
Judge of the Court : And Piꝛecedents were ſhewn here, of 
CUrits anctently directed to the Sheriff of Cheſter, and that 
= is a Court by-]zeſcription holden there, called the 


eriff s. Court. 


And per Powell, an Officer called Sheriff, might have been 
* — a Countp, and do known Time out of Mind, and a 
ſubſequent an of Parliament making it a County alters not 
the Þefcription + But he (aid, This could not be made good 
but by Paeſeription z fo? the ſame Officer that executes one 

zocels ought ta execute all; and therefoze, ik upon Excep; 

fon to the Sheriff, Pzoceſs be dir ecken to the Cozoner, thou f 
the Exception be after removed, it ſhall never after ga to the 
Sheriff; and though there be no ]Azecedents of theſe Joꝛoceed. 
ings but ſince the Time of H, y. pet if the current of Þzece- 
deſſts have been du ever ſiice, we ovight rather to run With the 
(be, than to reverſy all the Jung ments that hape been 
oy fitice z ko in tome Calys, Communſe Error faclt jus, 


_ | 
Y guete being taken befozs the @heviff 


Oades Y Woodward, 


ON a Report by 07, Clarke Seconvary, the Case Warrant af 
ttargey ta 


( 4 One had given g Warrant of Attoaney to enter 
Mbgment again bm ag of Michaelmas 9} ny othep ſybſy- dent, 1868: 
quent Term, and befoze Judgment enter d bs died; Ind dead befare 

after the Attozmep enter d up I ment, ag af a Torm when entered. 

the Party was alive, and t A 5 te was upon the ney 


8 * 


3 {1/3 a@- 
* * e #7 


* - 


er tot, Cur; Judgment wa aflem'd, Without regard ta eee | 
FIN: 
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rity of the Entry, fo2 that the Attozney's Carrant was deter 
mined by the Partys Death. Holt declared himſelf dellrous 
to know how the late Pꝛackice hab gone, fo2 he bad known 
various Repotts of it tozxmerly 4 at one Cime (> had bern re- 
pozted, Chat if the {Plaintiff had enter d Judgment befoze 
the Continuance-Oap after the Dekendand's Death, it would 
hold good, but not älter; nt other Times it bad been re⸗ 
poted, That he might enter it at any Cime befoze the Eflvin- 
ay of the next Term, as of the pzecevent Term when the 
Party was alive; fv he ſald,. it hay gone both Ways, 


Attomep-General ſald, Ir the Party does not enter his 
Judgment within the Pear and y + he can't do it after 
without Leave of the Court, not to be had without Achdault 
that the Parties are living ; and why 1s that requir d, if with: 
in the Pear | map be enter'y after Death of the Party? 
Holt. The Reaſon is, Chat if he enters it after the Pear, 
he muft enter it as of that Term on which he has Leave; 


but within the Pear he may enter of a pzecedent Term. And 


Shelley Cale was quoted at the Bar, where Judgment was 
given after the Party was aftually dend, becauſe he was altve 
in the Mozhinge the firſt Day of Term, And per Holt, Jf 
one dies in the Uacation after Poſtea ſettled, after Judgment 
[frequently enter'd ; ſo ik the Rule be koz entering of Judg⸗ 


Death inter Ment in Term time, and the Defendant dies befoze it is en⸗ 


Verdict and 


ew, it ſhall be enter'd after 3 ſo ik the Dekendant dies after 


Judgment. Gerda againſt bim, after Day in Bank, Judgment ſhall be 


bad made a-vifferetice in the Caſe; fo 
2: wagehterd: Bur Unce that Statiite, 


enter'd'againſt him. 


And (t was objeſted to be a very unequſtable Ching; foz by 
this Means, one Credito? would run away with all and leave 
the reſt nothing; and this was ſaid to be againſt both Con: 
ſtiente and Law; koz it was a Rule in Law, whenever a Thing 

is doubtful at Law, to go by Eaulty; and that this was a kind 
of a Fraud; and that a Letter ok Attomey was in its own 
Nature revokeable, and that Death was an adual Revocation; 
and therefoze the Attozney had no Authozity to confeſs the 
Judgment, and that the Statute ok Fraugs and Perjuries 
ttice-itt' the C beko that Statute, 

a Judgment tekett d to the firft Day o the Term of which it 
tt tefers only to the 


+=  CTitheof the atudl figning of it, which Timets to be marked 
aon the Side ve the Noll; Put that can't be done in this Caſe | 
ig . „ „„ Sl e*:.035 nad] F THITha - 493 34 ++. . ; au 
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becauſe the Attozney has no Authozity at the Time the Judg⸗ 


ment was actually enter d, though de had one at the Cime it 1s 


'Cald to be enter'd; and a Marrant of Attomey is revokeable 
though the Party covenant not to redoke it, 


Of the other Side, Shelley's, Caſe and Sir George Savill's 


Caſe in Palmer were ſtrongly infifted on, 


Holt. It this be Stau 
Debt by due Courſe of La 
rant of” Attozney was revok 
there be a Clarrant of Attoznep to confeſs a Judgment, and 
after, the Defendant comes and revokes dt brfoze it (9 en. 
ter'y, pet the Attozney chall enter it notwithſtanding the Re- 
'boeation z and the Courſe of the Court has been fo Time ove 


Judgment be enter'd in Uacation, and Cvit taken out againſt 


_ hall levy the Money of his Goods in the Hands of bis Exe- 
cutos. It a Fine be acknowledged befoze Commiſoners in 
the long Uacation, and no TUrit df Covenant taken out, 


then the Party dles immedlatelp, they ſhall after enter the 
Ring's Silver, and take out a CUrit of Covenant as of 


the Term befoze, and no Body ever ſtopped upon it ; no2 
was it ever moved in the Common-Pleas, Don't receive this 


Fine, foz the Party died befoze the CUrit of Covenant ſued 


out. And the Statute of Frauds and Perjuries does not 
extend to this Caſe ; fo2 if Judgment be given againſt him, 
and Execution taken out in the'Teſtatoz's Life-time, it binds 


the Goods in the Hands of the Executozs; and the Statute 


ok Frauds and Perjuries is purely fo2 the ſake of Jurchaſers, 
and in regard to Lands; but makes no Alteration as ta 


Goods, but bindg them only from the Delivery of a TArit 


I ef Offi 124 | 


| of Mind; and the Courſe of a Court is the Law of it, Je 
the Party's Goods as of the Term befoze, yet the Crit 


> al 


it (8 a Pla Fraus, to get & juſt Warrant of 
and de agreed, That a Tlar⸗ Attorney 
cable in its Mature: But if weed 


Another Exception was, That upon Search, it was found Bail fled 
that no Bail had been filed. But Holt intlined to compel er. 


the Attozney to file Bail now; fo2 if it were an Apverſacy 
Action they would do, and why not ſo here? And he ſaid, he 


was very well ſatisficd as to the other Point: But upon the 


falt, it was ſuffer to go over till next Term. 
1 e ee 
ai: 


tal rat 


n 
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Kei. Fal - Per Holt. There can't be two Sei, Fa's. taken out together, 
turn d. but the firſt muſt at leaſt be ſeven oz 14 Daps out bekoze 
the retozn of it, and then the {econd to be purchaſed, 


Nicholls' Caſc. 


E N one pleads the Statute of t two Thirds {f he 
_ V V . take Advantage of the Clauſe of being in Cu 


— pri- ſtody, he muſt ſhew it to have been on the ſeventeenth of No- 


vember; if of the Clauſe of abſconding, he muſt ſhew he 
abſconded for Debt at the Time of the Statute made. And 
Holt ſafd, he took the Statute to be a p2ivate Law; fox 
though it concern'd a great many, yet it concerned a particu- 
lar ſort of People; and here the Plaintiffhad Judgment, be⸗ 
cauſe the Defendant did not ſhew in his Plea, that he had ab- 
-  fconded at the Time of the Ad made, but only ſaid it was 
on leventeenth of November. Vide ante. 


| Thomkins G baum | 


Rent on a [2 Debt fo2 Rent, Plaintiff declared onaDemile, * 
Demiſe. Date the 25th of Auguſt 11 W. 3. fo; ſeven Pears from 
: the 24th of June befoze, paying quarterly at the moſt uſual 
Variance, Feaſts following, the Sum of 3 l. 10. viz. Michaelmas, 
5 St. Thomas, Lady- day, and St. John Baptiſt, the firſt Payment 
| to begin at the Feaſt ot St. Michael, and ſo from thencefozth 
every Pear quarterly, at the moſt uſual Feaſts during the 

 faid Term, 02 within twenty Days after the laid Feaſts, 


Object. The Rent is payable at Michaelmas, St. Thomas, 
Lady- day, and St. John Baptiſt, and this Adlon is bꝛought, 
—— Anno integro Alte 2$th of December Wa 40 then 

thin twenty Days, viz. the tenth ol Jankia ſo that the - 
twenty Days were reckoned from the right Day which the 
Rent as due, viz. 21 December, St, Thomas 6-Day. 


Opa Ew. And per Cur, This Exce eption, vi vis, That the Rent was 
| p ptabie on the twenty-firſt of December, and then the Year 
ed as to the e Bent; and then the Rent had been payable 

and vemandable, if there had not been twenty Days moze 4; 


the Declaration ie bad, (01 it was fo} other Rent than was 
| demandable 


— 
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demandable and payable by the Leaſe, And the Caſe of Par- 
ker and Harris was quoted: A Rent was reſerved ba f pearlp 
from Michaelmas, an Acton b:ought fo2 half a Prar's Rent 
ending the 25th of March, which was not half a Pe 

from Michaelmas; and the Rent being reſerved half-yearlp 


without mentioning any Day there, there muſt be a full half- 


Bear befoze it it is due; but otherwiſe, where it is made pay- 


able at ſuch and ſuch Feaſts, quarterly 02 half-yearly; there, 


though the Quarters oz Palk⸗pear in Reality be not then ex- 
pired, yet as to the Reſervation and Payment it is. And here 
the Court ſaid, That in this Cale an Action could not be 
bzought fo2 the Rent till twenty Days were paſs'd ; but it 
was due immediately after the Feaſt and payable. And here, 
fozaſmuch as the Rent declared on, and the Rent reſerved 
bp the Deed, were quite different, the Court told the 
Plaintiff, that he could not diſcontinue, fo2 this Judgment 
could be no Bar againft the right Kent, 


97 


| Owen and others of the City of Coventry were bound by Recogni- 
Recognizance, and appear'd fo two Terms; and no Pꝛaſecu⸗ zance cel. 
tion being againſt them; it was moved to diſcharge their bite. 


* Recogntzance, oz diſpenſe with their Appearance: But the 


Court ſaid, they could not do it; and all they could do was 


to reſpite their Recogntzance. | 
Ode & Norcliff. 


„ (Saf 44 5 


T was pleaded in Abatement, That the Defendant was Abatement. 


one of the Clerks ot the Common-Pleas, and ought not 
to be ſued out of that Court without his Conſent, Platntiff 
replied, That he did ner conſent, but laid Venue where, and 

therefoze bad per Cur. 5 | 


Certiorari to remove Oers made concerning fozeigh Salt, Certiorart 


and the Owers returned were concerning Salt in Cann 5 
and held they were not well removed : F02 ſpecial Certlorarl 
can't remove general Ozvers, though General will remove 
Special ones. en 1 : ESSE 


| | 


TEE 
Goodwin & Hilton, | 


Ending Crit of Err), Bail render d 
zoth of December hefo2e z and in — 
klendant meeting the om J large, he fo 


cial, Or- 


ers geiieral, 


Babe the . er 
i» him, be ben ** 
render d 


' 


„ a> 
_ — 
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render d himſelf in dilcharge of his Bail, The Plaintiff's 

Attomney having no Notice of the Render, took out a Capias 

_ againſt the Pincipal, and Sci. Fac. againſt Bail, who pleaded 
Nul tiel Perſon as the Pꝛincipal in Rerum natura; and up- 
on Examination of the Regularity of the Render this Mat⸗ 


r. Jt was agreed by the Court, That Vall might well 
render during CUrit ol Erroꝛ. ; 


2. That by Courſe of the Coutt, thete dught to be an 
Entry made by the Oefendant's Attozney with all convetitent - 
Speed, in a Book to be kept fo? that JPutpoſs in the Office ok 

Ning e- Beneh, to the Intent the {Þlatntiff may know hot to 
10teed ; then ig, to e . the Par ty in Execution, oz to 
Ake a Fl. Fae, 0} other Crit, 9 


3, That by the late Rule of Court, Beſides this Entry, 
there muft be two Days Notice to the Plaintiff's Attomey 
befoze a Committitur can be enter'd, oz a Diſcharge upon the 
Pail-piece, Note, It was alfo agreed, That the Courſe of 
Render is upon the Reddidit fe, figney by the Judge, to get a 
Certificate from the Clerk of the Paper to the Maſter of 
the Office, which is his (Uarrant to enter a Diſcharge upon 
the Bail-piece ; but ſuch Certificate does not make the Red- 
didit ſe better oꝛ wozle. And here was an Entry made in the 
Book kept in the Office long befoze the ſecond Sci. Fac. retomed, 
but likewiſe long after the Reddidit ſe; and it would have 
been well as to that, but that it appeared the Defendant had 
eſcaped long befoze. Tie 


E Executoz ſhall pay Coffs ko: not going on to Trial : Per 
Cur, 2 


Domino Regina & John Bucknal, Mil. | 


E was Loꝛd of the Mano? of Le More in Hertfordſhire, 
which Manoꝛ was held by the Service of r:pa'ring a 
publick Bzidge ; and though all the Demeſnes of the Manoz, 
except the Copyholds, were alien d; yet it was heid per Cur. 


Chat all the Altenees were chargeable in Pꝛopoztion, pet the 


Mueen might charge any of them with the whole, and let him 
| * Contribution againſt the others: And though the —_ | 


2 = 
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had nothing but the Copphold, pet fo2 as much as the Free- 
hold thereof was in him, he was chargeable, and the Court 
would dreck the Inkozmation to be againſt all the Parties 
lyable ; but let him that is charged, have his Remedy againi> 
the reſt : Per Cur, | 


Holt declared, Ik Complaint were made to hint, that Juſtices . 
ſome Juſtice of the Peace had iſſued a CUarrant to take awap bound over, 
Goods out of a Man's Poſſeſſion to which he pꝛetended a. 

Right, he would fend fo2 the Juftice and bind him over; foz 

People ont take the legal Remedy, that is Detinue, Trover, 

ep vin. a 1 


"RX 
- a» «6 2-4 & 


Annæ 


Wortley Mountague @ Lord Sandwich 


PO N Motion fo2 a new Trial, the Caſe appeared to Limitation 

de this: An Executoz ſeveral Pears befoze had left fome flag by | 

HoutHold-Stuff in the Pouſe by the Conſent of the 175 who eu. 
uſed them after ; and within ir Pears of the anon bꝛaughtt, 

the Executoz demands the Goods, and the Heir refuſed tg 

let him have them z whereupon Trover wag Nought, and the 

| Statute of Limitation pleaved, Any per Cur. the Ufer be⸗ 

foze the Demand was no Converllon noz Evidence of it; 

fo it was with the Conſent of the Executoz till then, and 

the Demand being within ſix Years, the Refuſal which enſued 

it, and is the only Evidence of a Converſion in the Caſe, was 

within the ſix Pears ; and if a Trover be befoze ſix Pears, and 

a Convifton after, the Statute can't be pleaded, | 


i Domina Regina & Sturney. 


HE was convicked in a ſummarp Manner on the Statute praud in 
of the 13 & 14 Car. 2. fo2 a Fraud in a Cuſtom; and Cultoms, 
the Conviiion being removed here, was quach d on Motion. og 
Fo2 per Cur. The Statute direxs no Particular way oe 
Trial, but only that the Offender ſhall be fined at the Sel⸗ 

ſions ; and whenever an Ack of Parliament makes an Df- 
fence, and is ſilent on the Manner of trying it, it ſhall be in⸗ 
tended to be a Tryal per Pais actozding to Magna Charta. 
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Domina Regina & Darby. 


E belng convixed of a Suboznation of Perſury and 
| a Judgment, quod caplatur pro Fine, and bought in 
upon the Cupias, and offered to move in Arreſt of Judgment; 
and Court and War ſaid, They never had knoun a Wotton in 
Arreſt of Judgment, after a Judgment quod canatur pro 
Fine, Ann it wag (nſiſten on ka the Queen, that the Judgment 
was eompleat : Bit the Certalnty of the Fine could not be 
known till the Party be b1ought into Court, and that in the 


mean Time there is a ſhozt Entry made of the Judgment 


quod capiatur: But after the Fine is ſet, then there is an 
Entry made at large, and that is called the Fine⸗Roll ; and 
ir Judgment ſhauld be arreſted now upon the Motion, the 
Entry muſt be quod capiat. inde ſine Die, Which lud be con- 


tratp tu the Judgment befoze, upon which the Cap! pro Fine 


Capiatur pro 
=} 


(fitied z and the Judgment is as final as it can be, when it 
is quod capiatur pro Fine, though the Roll be not made up 
till be be bzought in upon the Capias. And the firſt Caſe in 
Palmer was quoted, where it was ſaty, That a CUrit of Er- 

roz would ii: of this Judgment befoze the Fine let. 


But Note, There it was a mwgment that he ſhould be 
ouſted of his F2anchiſe, and Itkewiſe taken pro Fine; and they 
ſatd this was ſtronger than the Cale of Ejeament; 1 there 
Judgment is not compleat till Damages be kound, and vet 
a Ulrit of Erroz lies of the Jungment befoge any Damages 
found; and the Keaſon is, becauſe by the Judgment that 


is given, the Poſſeſllon is touched (mmedtately z and where a a 


Judgment 10 final to; any "Part, Eſrſt of Erroz will lle. 
And here they would have the Capias pro Fine to be in Ma. 
ture or an Execution, quad Holt negavit, because ft is not 
certain; And he that upon an interlocutoʒy I in 
Caſe--02 Treſpaſs, a Ca pias pro Fine fhall go, pet after the 
map move in Aryeſt ok = und theſe are Jikeſt of 
any to the Cafe in Queſtion, And it ts not lie n Judgment 
fre computets #01 nfter fuch Tung ment pau can't move in 


tren e Jung ment; fo chen chene ia na moe to da, but to 
8 tuhat Ig behind t And upon the Dou, Time was gen ef 
the next Day and (t was agreed, That if to be it could not be 
Moved in Arreſt of Judgment, it might very well be urged 
in Pitigation of the Fine, and ko; that the Exceptions wire 
heard, „ 1, Che 


a 
22 


W YO -> 
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1. The Jiifozmatcon ſets fozth, That there was a Cauſe in 
Chancery between A. & B. and that a CommiMton did iſſie out 
of that Court to examine CTlitneſſes in the Cauſe, and that 
J. S. was ſwozn a (Witneſs befoze the ſaith Commiſioners, 
(without ſaying in that Cauſe, oz what he had ſwozn,) That 


. the Defendant did ſcollfcit him to fozſwear what be had (am 


befoze z and it not appearing that the Oath was in any Cauſe 


pending, 02 that it was in any material * ＋ — Er- 
at the Court 


ceptions ; foz that ought to be ſet fozth, t 
might judge whether it was a Point material o2 not; fo2 it 


could not be Perjury if it were not, and then Solicitation 
could not be a Subomation. 33 | 


2, That J. N. was to have been a CUitneſs in the ſame 


Caule, and that the Defendant went anddeſired him to ſwear = 
ſuch a particular Thing, without averring that it was falſe, 


02 that he knew nothing of it; and theſe Dbjeftions ſeem'd of | 


CUeight to the Court. And Holt, How ſhall we judge of the 
Mature of his Offence, and by Conſequence what Fine to 


let, if we do not kneu it from the Recozd of his Convitton ? — 
And if a Man be indicted of Perjurp, and it don't appear Indickment 
what he "ſwears, and that it was in a Cauſe depending, and © 
matertal to the Point in iſſue, the Indickment will be bad; 
und the Court is to judge what is material, and that they 


can't do, if it be not ſet fozth ; and by the ſame Reaſon, Sub⸗ 
oznation muſt be of ſuch a Thing as would be Perjury if (wozn, 


and ſo muſt be ſhrwn certainly : But as to the other Point, 


it ſeem'd to be a Common Law Offence, to offer Boney to 
ſwear to a particular Thing whether true oz fale, 


Domina Regina G@ Swanſon, Baynton, Hartley 
DI O Spurr, E-) 


| e was an Heireſs to | 8. 
was worth in Goods and Chattels ſo much, and ſo muc 


Evidence, the Caſe appeared to be thus: Baynton perſonating 


a Country Lady, though in Truth a Woman ok the Town, 
took a Lodging in the w_ 70 Dig. Plaiſant Rawlins 


lodg d 


fit 
Land of Inheritance; That ſhe was a Cuirgin! and upon 


t Perjury. 


. 


Dl 


bs 1 were all indicked upon the Statute of 3 H. 7. Felony in 
gagainſt ſtealing of 9 e The Indlickment did Pfealing 4 


et fozth the oman's age, That 


inan. 


* 
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lopgen, (foz that was her Mame) and after ſome Time intro⸗ 
ducen the lad Swanſon into the Þouſe, as her Bother, 
where be frequently had the Converſation of the ſaid Rawlins : 
In the mean Time, Prs. Baynton uſed to magnify her pꝛe⸗ 


e e. 
tended Bother's Merit and Goodneſs, inſomuch that dhe . 


14 ap likewiſe dectared her liking of him, and 
wiſhed he would marry her. But to get her abzoad without 
ayy of her Friends, Baynton deluded her ok and her, to 
g9 with her to Church ; and againft the Time got Bailiffs, 
to take out a CUrtt koz Rawlins and her Aunt, and ſo they 
Wap laped and arreſted them, and conveyed them from Weſt. 
minſter where they lived firſ>, to the Garter-Tavern in Drury- 
Lane z and there ſeparated the Aunt and her, and carried her 
ta Holborn to the QUine-Tavern, where Swanſon came as 
bet Ball. and there married her, cantinuing under the Arreſt; 
Baynton telling her, that te che did not marry him, ſhe myſt 
ga ta Newgate : And Swanſon and Baynton were found guil⸗ 
bp Foz the Court delivered it to the Jury fo: Lau: That 
tho' the ſaid Rawlins had a fancy foz the Man, yet becauſe ſhe 
wag not Pup to the contrivance of coming out to him, and 
knew not befoze-hand, oz confented ſo to come to him, and 
being. married wild che continued under that Reſtraint and 


t was a Crime within the Statute; ko; here 


. 7 tho! perhaps ſhe conſented to the Marriage; yet 
* . Cala. Fa 


Noie. 


Amend 


a fazceable taking away, and her ſubſequent Conſent 
while under the Reſtraint, could not be look'd upon, but 
n. Effet. of the continutng Fozce 3 and that tho! Swan- 
n bad. known nothing of the firſt Fozce, pet he knowing 


ber to be under it; and 1 whtle he knew her to be 
under it, made him appꝛobe ok the fleſt 


| Foce, and ſo partake 
of it, fo ag to be guilty, Note, Upon this Statute, all 
Aiders and Aſſters are Puncipals. And Note, The Man 
was Þanged : Hartly and Spurr the Bailiffs, weve acquitted. 


Le Noycr's Caſe. 


1 an inkerlo: Court the Berod was made, in the part of 
iſſuing the 1Pzogeſs, preceptum fuit, inſtend of precept. eſt; 
and, becauſe the taught of che Counſel given to the Clerk, 
to. enter, up by, was right, it was moved now to amend 

by it. But per Cor. There never was any amenÞ- 


th 
win by e t of. Evunſel; kor it 1 4 Ching, ol no man. 


ner of Authozity, alterable at pleaſure, and no Offence: to 
5 I : change 


. 
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; , „ 
thange it: And the Caſe there put of a Bond, is not like 
this, koz a Bond is an Authentick Thing; and an Alterat(- + 
on in it is Foꝛgery, and if the Party himſelf Does it, beſides 
the Foꝛgerp, he avoids the whole Bound: And the Statute is 
to amend where there is a Letter too much oz too little, thzo' 
the fault of the Clerk. And Holt ſald, Þe would gladly have 
an Khon bought again an Attomey, that makes ſuch a 
fault in entry, contrary to advice of Counſel: Foz they ſome- 
times do it out of Malice, and ſometimes out of ]Izeſump- 
— z 8 no diminution lies of a Necoꝛd of an Inkeri⸗ 
02 one, | | | 


Kcignol & Taylor. 


["RROR of a Judgment in Treſpaſs at the Stannary- Error. 

Court, r. Exception was, That in the Reco2d ſent up —_—_ Ju- 
in the Stile of the Court let fozthz they do not ſay, That ***<i9" 
it was held within the Juricdiaton of the Court, Vide 1 Co, 
$1, 1 Inſt, 58, 1 Rol. Ab. 533. 434. | 


Holt and Cur, Where you declare in the Jnferfor Court, 
nou ought to lay the Fa oz Cauſe of Acton, to have ariſen 
within their Jur(ſolftionz 02 if vou declare, that at a Court 
held, ſuppole at Maidſtone, ſuch a Thing was done, there pon 
mud ſay, That the Court was held within their Jartſo/#/on 
of the Court, but when you only ſet fozth- the Seite of a 
Court, pou need not ſhew (t, Another Erroz was, That it 
was not alledged, that the Plaintifk was a Tinner z and by 
ſeveral ace of Parliament concerning their JturiſdiXton, they 

ought to ſheweit: And foz this Judgment reverſed Niſi, 


Cole & Henry, 


3 op of a Judgment in CjeXment in Ireland, in the — | 
Court of Queen's-Bench, 1. Erro2 aſſigned was, that“, 
no Juroz's Mame was entered on the Recozd, 2. That 
the Judge who tried the Cauſe, calls himſelf the Queen's 
ge ; and it no where appears: that the King was then 
cad. Holt, Ile are to take Judicial: knowledge, who 
veigns over us; and whom we owo'Allegiance to; and tho 
it, be decent to take Motice of! the Demiſe of: the ling, vet 


it ig, nat of neceſſity. And / wher there is a full Jury, — 
= |  nebi 


Treſpaſk, 
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never is an entry of their Nimes in a ſuperio? Court, Et 
Judic' affirm, | | | 


Harwood G Parrot. 


AS E by Husband and TUife, fo2 malitious anditing | 
Baron and the Wife of a Riot, 2 Counts. firſt, chewing the Plain⸗ 
Feme. tiff's TUite was of good Reputation: And that the Defen- 
dant to leſſen it, did Indick her of a Riot, of which ſhe was 
acquitted. 2, Count was the ſame, and that the husband 
was put to great Charge: As to the firſf, it was held to be no 
Scandal to be guilty of Treſpaſs ; any as to the other, the 
Court inclined , that the Husband alone ought to have 
brought the Action, fo2 he alone could be put to the charges: 

bg F obey delivered no poſitive Dpinton. 


Wood 2 a 


"RROR of a Judgment in Dower in Common: Pleas, | ann 


| Error, Gerd» E in Nullo eſt Erratum pleaded, It was aſſigned fo? Etroz, 


orari, that it was againſt an Inkant who appeared by Attozney, 
when he ſhou:d have appeared by Guardian. And per Cur. 
Tho' it be after in Nullo eſt Erratum pleaded, yet we may 
grant a Certiorari ad informandas conſcientias, and a Dowa⸗ 

ger is a kind of a Purchaſer, 


Shield & Cliff. 
LIFF being ſued upon a Bond, hy the Name of peter, 


 Miſnomer, 7 he pleaded in Abatement, That he was baptized by the 


Name of Paul, and not by that of Peter; and concludes to 
Country, And per Cur. A APY ouſter awarded. 


Haywood & Davis, & al 


'\Reſpaſs again two, fo2 taking a soale of Cater out | 
batement. of To Defenvant 6 caell, Dekendant pleaded in Abate» 
Tenn i" Ment, that the other Defenbant and Nalutiff were Tenante 


eee | Comiinon of the Cell 4 JPlaint(ff eepties, Chat he was 


Sole (ei5eb Abſque hoe, that he was Tenant in Cemmen 
with mY and concludes to Country. Aun * ik | 
ele 


te Country. 


— 
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CUhere an Abſque hoc takes in the whole matter of the Plea, 
there he that takes a Traverſe, may conclude to the Country: 
But where an Abſque hoc ig upon a particular Fat, which 
does not compzehend the whole Plea, there he ſhall not con- 
clude to the Country, but averr, And it was agreed -4 all, 
that in the Caſe of Abſque tali cauſa, one may conclude to 


Holt. Tn Treſpaſs, it is no Plea in Abatement foz a De · 
fendant to ſap, Þe was Tenant in Common with the Plain. 


tif, becauſe he may give it in Evidence upon not guilty; but 


here the Defendant that was a Stranger pleads Tenancy in 

Common in the Plaintiff with the other Defendant z and that 

he may well do. And where one pleads Tenancy in Common, 1 Lev. 261. 

02 Jotintenancy in abatement of the TUrit ; and Plaintiff | 

pleads in ſuppo2t of his Writ, he ſhall conclude to the Coun⸗ | 

try generally; fo2 it is there ah Abſque hoc upon a ſpecial 

occaſion to maintain his Writ, and Abſque hoc there is 

meerly put in koꝛ Fozm: And is no moze, than that the other 

who is ſei5ed jointly, oz ſei5ed in Common with him, has 
nothing there. Vide Dyer 333. There you traverſe q ſpe- 

- cfal point, you muſf conclude with Averment, and not to the 
Country: But rhis is not a Traverſe of a ſpecial point. 
And per Cur. Reſponſ. ultra, wy 


Wittingham verſus Broderick. 3 | Ven: 2 C 


1 Sal I 


Udgment in Com. Banco, in Treſpaſs by Þugband and Baron and 
CUife, toz taking away their Goods, . reverſed, becauſe Femme. 
le ought not to join, 


Ctogate verſus Martin. 


OT concluding to the Countt upon Jſſue 9 Male con- 
joined, good Cauſe of Special Demurrer, Per Cur, £{uſon. 


N 


Demurrer. 


E Clic 


= —— oO — —ẽ3 — — - 
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Cliffcon C Swezeland, 


E pleaded Pyqtvilege of Common-Pleas in Abatement, 
without concluving to Recopw, Holt, Pe need not do 

it, but he map leave Plaintiff Liberty to reply z and deny bis 
being a Perlon pzſviledged there, which .]Plaintiff can't do if 


- Defendant conclude to the Recozd 2: And bis not ſaping prout 


| 4 L 547 F. © 


AHI 
er wit, 


Mereretur : Cierdif pro Quer?, and mo 


patet is no good Cauſe of a general Demurrer, and upon 
the prout patet per Recordum, there ſhall go a Certiorari to 
certify the Recozd, and (f they pzoduce one and ſhew they 
have pz(vilege, Plaintiff is eſtopped. | . 


Clerk & Yewdall, 


i a quantum Merult Plaintiff declared, That at the re 


queft of the Dekendank, he had done ich and ſuch Ser» 
jeep foz hit, and feto them fozth 4 and that in Conſideras 
tion thereof the Defendant pzomiſed to op him quantum 
ved in Arreſt of Judg 
ment, that the Conſideration deing paſt it ſhould have been 
vantum Merebatur o) Merltus fulſſet. Vide Stiles 444, Al- 

mpfit fo Mariners Mages; and lald, that in Conſidera- 
tion that B. deferviret inſtead of deſervivit, and Judgment 
arreſted upon that Exception. Holt, In all our Judgments 
the entry is quod recuperet, which is a Subjunt ; and pet 


tit is a preſent at, and not a future one: Foz it would be 


Gramatical 
conſtruci- 
on. 


jill to make it future; and it mut be tranflated , that be 
do recover, in the Pꝛeſent-Cenſe. So if Pꝛeſent of Potentt- 
al oz Congunfive be the ſame with-pzeſent of Jndicative, 
why ſhall not P2eter-Jmperfeit-Tenſe of both Moods be the 
ſame 2 And ik this had been merebatur, you had allowed it 
good. And the Merit is not. paſt, when the Tozk is 


done, but continues till Satisfaction. And Plaintiff bad 


Judgment. 


jv 70 


How 


kt L. 
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N Cale; Plaintif declared, That he was a Juſtice of Scandal. 
Peace of the County of Glouceſter z and alſo Deputy 
Lieutenant of the ſame Countp; and that he did intend to 
ſtand Candidate ko a Knight of the Shire of that County, 
to ſerve in the Parllament, to be held at Weſtminſter, the 13th 
of November the ſame Pear, That the Defendant knowing 
the Pyemiſſeos, and intending to hinder him to be choſen. 
IRnight of the Shire as afozeſaſo, and alſo to diſcredit him 
in the Country amongſt his ng oy ſpoke theſe CUlozng 
of him, Do not Vote for How, for he is a Jacobite, and for 1 _ 
bringing in the Prince of Wales, (inmnendo the 3 [| 
Prince of 10 andPopery, (inwendo the Popiſh-Religion) to | 
deftroy our Nation, (Jes the Natlon of Eng/and.) Aus | 
that at another Time, viz. on ſich a Dap in May laſt z be | 
the Plaintiff deing a Juſtice of Peace, and Deputp Ln oo | 
nan of the ſaid ounty, and alſo a Pzivy Counſvlloz to her | 
Y Fe Majeſty z the Defendant did ſpeak theſs Wozds 'of 3 
im. 1 (inwvexdo the Defendant) was arreſted at the Sult Ok | | 
the Right Honourable J. How Efqz (inwvends the Plaintiff) and | 
it has coſt me, ({wwwrwds the Defendant) 5 l. for my Breakfaſt, | 
and if you (innends the Perſon to whom the Wards were | 1 
ſpoke z whoſe Name was ſet forth) don't Vote for him, (iuuu- 1 5 
endo the Plaintiff) He will ſerve you ſo toa, I know why he _ l 
did it, it is becauſe I would not give my Conſent to bring 
in Popery and the Prince of Wales, to deſtroy the Nation. 
Qervi# and 400 J. Damages foz the Plaintiff, and after 
many Hearings in arreſt of Judgment: Holt Ch. J. Deliver: 
ed the Opinion of the Court. | 


JT and my WBothers have conſidered of this Declaration, Opinio Curia. 
and we never ſpoke of it together till now; and yet we all 
happen to be unanimous in Opinion, that both thele Mads 
are ackionable: As to the firſt lows, it may be fit to explain 
the meaning of them; and we do take it, that the true 
Senſe of them, as they were ſpoken was: That by them Mr. 
How was charged to be a Jacobite z and that he had a deſign 
and a kozmed Relolution, to bung in the pzetended Punce 
ok Wales and Popery, to the veſtruttion of this Matton of 


England, 
* ob. 


18 
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| it 


l, that it was not ktaund the Commiſſoners were natural 


Ten it it be taken, that be was an Englimmen here 
M England, of whom it's aid by an Engliſhman here in 


conflrugi- Ob) This is no dire char 


by one Engliſhman of another, 


or 


rp ig uncertain z fo2 it is no fuld, where it is to be bought 
n. But theſe Code being (poke with reſpet to an En- 
liſhman, it muſt neceflarily be wnverfftoon, that be was 
1 bainging of it into England, the Moos being ſpoken here, 


And it muſt be neceſſarily underſtood, that they are both 
agliſhmen, fo} wy Man in England, prima tacle, is to 
be Uinderſtood to be of Engliſh Birth, till contrary appear. And 
fo} Authozities here, he quoted $5 Co. Caudreys (%, upon 
the Statute of 2 Eliz. intitling her to (ſie Commons 


nees and the Objection was there taken to the ſpecial Aer, 


Dan Sudjefs : And the Anſwer to that was, That everp 
one in Commiſion by the Queen, ſhall be intended to be a 
natural Don Subjeft, till the contrary appears; and here 
it would be a derp fozeſghn Intendment, to intend one that 
Sands fv} {Parliament Man to be a Fozeſgnez, oz a Juffice 


of Peace to be d, till contrary appear. 


England, that he is foz bzinging in Poperp; it muſt be ne⸗ 


when it is ſav in the Clozvs, to be to the veſtrugtion of 
dur Nation: So that the Wlozds meant, That J. How. was 
for byinging in Poperp into England, to the deſtruttion of 
England, Beides if the Mozds could have. reference to 
the bzinging in of Popery into any other Mation, it ought 
to be ſhewed on the Defendant's lde; and ik that had been 


dont, the Cervif muſt have been fo2 the Defendant : Foz if 


the Deftuamut had been a Scotchman oz a Dutchman, and 
thac dad appeared upon the Trial to the Jury, in Evidence, 
they muſt dave given their Uerdi fo2 the Defendant ; but, 


_ prinaa facie being ſpoken of. and by an Engliſhman, it ſhalt 
be intended into England. And this appears upon the 


Tonfiveration of Cromwell? Caſe, in 4 Co. To ſay a 

Pan is a Murderer abſtraftedly is ationabi 

covent Difconteſe will alter the fignification, 

prima facie bear; the Defendant upon Aﬀton bzought 

wall ſhew it; as in an Action bzought foz ſaying the ä 
* : 


And that of bzinging in Po- 


0 her natural Vam Subjetts to have Eccleſiaſtical Cony- 


cefſarily intended, that it was bere in England, eſpecially 


which the (ods 


alters the ſignification of the CTosde 
dit fo) the © ? the 


| pzetended to be Pzince of Wales; and why is 
tended Punce of Wales, but becauſe he himſelf and others 


in a Murderer, the Defendant pleads not guilty, and it le 


g About 1417 And that the IPlaint(ff cad to the 
efendant, de bad killen eo many Þares, upon which the 
kendant ſald to the JÞlatnatiff, be was a Murderer; that 

and turns the Cer- 
re were a communt- 
an than 


| 2 be (aſa it, he map ſhew that the T Diſcourſe 


ekendant. Oo here, if t 
cation concerning another Country, with another 


an Engliſhman, that had altered the Caſe, and the Defen- 


dant muſt have been acquittey z But without (ich Miti- 
Grant it muſt neceſſarily be intended, that he meant the 
4 


nd 
as to the Pzince of Wales, who ig meant by that? You 


objet, we can't take Motite of a Pince of Wales; fo2 there 


is no ſuch Perſon in Rerum Natura. 


Anſw. gt the Time of ſpeaking thoſe Cozys, the Law 
of England takes Notice of n 8 Pyince of Wales; 
ds appears by the Statute of 8 & 9 W 


was a Perſon, of whom the Law took — 1 — 


take Notice of him as ſuch, and pretend him to be ſo? 


and be compared it to the Caſe of a Baffard, ſuppoſed | 


to be the Son of ſuch a Father; in law he is not his Son; 
but when he has the reputation and 8 of being his 
Son, that pzetence is enough to gi 

tice of him, as to enable him to purchaſe by that Mame: 


_ Therefoze it's plain as can be, that J. Howe is by theſe uod 
charged with a deſign, to b2zing in the Paince of Wales and 


Popery into England, to the beſfrution of it. 


Then this being the natural Senle of the Wozs, the 
queſtion is, whether the CU0o2ds be afionable ? J am not fo? 


* declaring my Opinion what the Law would be, in Caſe the 


Wozds had been ſpoken of a pzivate Yan, becauſe it is go- 
ing further then we need; and to pꝛejudge a point, that is 
not now in Queſtion, but may come in Queſtion; and there- 


foze fo2 my ſelf, J give this Opinfon only upon Account 


of the Perſon of whom they are ſpoke, as it appears on the 


Det N. | 
latatio =_ 


laintiff to be a Perſon toz bunging Popery into Ent · 


3. Oo that there 


e the Law ſuch Mo⸗ 


1 a 
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It appears. in the drt done, Cbat be wag a Julie ot 
eace in the County z and likewiſe a Deputy Leiutenant: 


nd an Aﬀſon lies againſt a Perſon, ko; Cows (poke of one 
in an Office, upon two accounts: | 


bun To charge one in an Office under the late Ag, 02 
eſent Queen, with ſuch (il Pzinciples, that are of ſuch a 
ra that they make bim unfit to bear that Office oz Em. 
lopmept, is aftionable 1 Foz ik be had ſuch thoughts to bzing 
n the pzetended Punce of Wales oz Popery into this wing 


dom, it is fit he ſhould be removed from that Truſt+ Then 


11 7 not 0 7 nc i (0 Pali me nn the 


1 (poke L 9118 in 


he og Juſtice of Peace, ought to puniſh Popery, to pzoclaim 
thoſe that will not come to Church, to try and commit 


them: Sure then, one that is ko; intzovucing Popery, ought 
not ta be {ntruſted with an Office, the Duty whereof is = - 


puniſb aud ſuppzels it. 


en. DeputyLientenont, and as ich be ba 
{wet to 0 ! Govebntnent of the County agxarhft all 
*\-'eiibers ; old his being of ue) me g he f 
ccc that eb With, Ranks I e Wa 6 the efaliche 
| ee Mp t de de Runes by ft il 7 1101 
keene ak that ih , ih 6 ig 10 
abe 1703 whoi ſt MAP br avant 1 the Gebern 
55 tg * mp him Fn 8. La fd difrepuration L i g 8 


Jen gut gk it 19 (PIE(ON: — 30. "iy 
Mae q MMAN- — 

| 1 8 FACE, N. ih 1 00 
x (2: UN ( | 5 


Nm 0 e fh 
ang, t Win owl 0 1 


þ dingte 

| tif ally . 10 wag A 1a 1000 1995 
only th thews wha 12 Whinlte ann Affektion i Pet be. 
tiff; the whole Ecurt of 
That the 09 were ationable, dog the very 
10 4 kaue to remove him gut of big 
als did not reſt 17 þ upon that Reſolu- 
pit of Errez was bought of it into this Court, 


mon leas help, 
Nate! apift is 
M* 


fan! But a 


ud that 
and here Els below wag 100 Vide the ſame 


oy N Raymond. 
In 


ane 
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An the next place, It thefe Mads be well conſidered, they 
are ſtill moze ſcandalous, foz they don't only charge him 
with having ill Pzinciples, but likewiſe with having fozmed a 
deſign to put thoſe (ll Pzinciples in Execution, by bzinging 


in Poperp and the Paince of Wales, even to the beſtrution 
ok the Nation : Then if he has ſuch a fozmed veſign, that (@ 
a very. great Crime; and the Caſe in Lev. is a'very ſtrong. 


Caſe fo) me, and ſa is 3 Co. 191, 1 Lev. 335. Sit Wil- 
liam Waldegrave's Caſe, and both the ſald Books agree in 


the Repo2t of that Caſe: Pe declared that he was a Jul. 
tice of Peace, Deputy Lieutenant of the Cotinty, and a 


Captain. of the Queen's Guards; and that the Defendant 
having: Dilcourſe of him with ſuch an one, his Servant, he 
ſaid, Thou ſerveſt no true Subject, without accuſing heim 


- with any particular att, but only generally, that he wag not 


a true Subjeck: And adjudged, that being ſpoke of one in 


that high Station, they were alttonable; and that Caſe has 
not been pet queſtioned, but on the contrary, was quoted fo! 


erſon fo jet; ann held it 
dulv not lie Fog d pavate ſperton. | 


k 


von Law ih Yelv. 202; 104. Aﬀion bought by a _pzivat 
0 2 mping, he was not a true Bu 


fut upen this Eenfisergtien. tf: Ehep wee ene when the 
6 91114 ah 


(mfr bad a defign ke Rang Fo ablianment:& 
b e kh, any f des Webs | 


deſign £9 


U 


U 


"der big Gienian, Jen Vote for Hee, Beg: ( 
0 ann ig Fanelpled, and ea Anh fa vera ; 
and that i a gregt Invicat 
Credit ſhould be gien to his (lows; 


Oh [Pay be ho voſ nen ta bung in oper y and tho Pains 
of Wales, by Ak of Parliament. 


Anfw. That is a very firange wap of introducing it in 


joteſtant Countey! But ſuppoſe ws ſhould intend it dere 
Are theſe Perſons fit ta be entruſted in 9 Paoteſtant Go- 

vernment, oz ta be chofe Members of their 1 

that would be kor making a Law ta ſubvert the Sovern⸗ 
ment and our Religion 4 and ta ſet 1* 17 
- piejudice of the Title of the Queen ? And his not that ge⸗ 
caſion to remove him? Ann even in that Senſe, the Claus 
wauln be highly Scandalous, and it would be Time fo re- 
4 


move 


Ehe Dofonvant's Salle in foraking thefe Words, (8 pets - 
p . 0 1 hen 


WW? Weep 


| 8 | | VGA ff 1 
hoſe Pzineipies in Exeritian | They mers fyoken on purpaſe, 
an of Maltese; and be gefſgnen 


ttenver ta the 


1141 


de wou 
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men him out of an Employment, which given im ueh erevi 


in the Country, : 
Obj. pe is not charged with any An done! This is anfweren 

betas 15 the Tiſh Stir Walter Clarges, and alfo that of 
Sir William Waldegrave z ann to make (Cons (randalovs, 
it is nat neceſſary to charge one wird an An; but it is 


enough to charge bim with baving an ill I and (11 Pun⸗ 
eiple i and foz that, efe 


(re 1 Brownl. 3. the ndant ſai of 
the Pane being an Attoznep, He is a very good Attorney, 
but he will plead on both fidesy he does not ſay, that be ever 
has dons it, onlp (he will,) and held they were alonable, be- 
cauſe it shes de was of knaviſh and rozrupt Jnclination. 
Another Caſs is 15 Car. 1. 1 Rol. Abr. 86, Ellis verſus Hunt. 
March's Rep. 1. In Attion the Plaintiff ſet fozth, that be was 
a Journeyman-Shoemaker, and a Cutter of Leather; 


and "ut be Defenvant ſain of him to his Maſter, You 
keep ſuch 


| a one, who will cut you out of Doors; and the 
Cos, cutting out of Doozs, were taken in the Senſe, that 
id undo him z and there the Plaintiff is not charged 

with doing any ad, but only that he would vo if, And yet 
the lows were judged aftionable, becauſe of his ill intent. 


Obj. This Office of Jullice of Peace, 02 of Deputy Lieu. 


tenant, are not Offices of any pzofit z therefoze being turned 


out of ſich ' Employment, is no loſs to him z and the Caſe 
of — Bill was quoted, You a Juſtice of Peace? you will 
make ſuch another Juſtice of the Peace as Major Bill, who is 
a Blockhead, an Aſs, a Coxcomb and a Buffle-headed Juſ- 
tice, And adjudged that an Adtion did not lye foz theſe TWozds, 
becauſe he was not accuſed of any Cozruption in his Employ- 
ment, oz any (ll veſign oz Pyſnciplez fog it was not his 


fault that de was a Blockhead, 8&c. Foz he can't be other- 


wiſe than his Maker has made him; but if he had been a 


Wiſe Man, and had wicked Principles charged upon htm, 


when he has not them, an Aﬀton would have lain; fo2 tho' a 
Man can't be wiſer, pet he may be honefter. Jf a Man be 
it a place of oft, and he be accuſed of Jnſuffictency, be 
ſhall have Remedy by Aﬀfon 2: Put ik he be only in a place 


ok Honour, be ſhall not have Alon fo; Wozvs of Inſum. 


ciency; but even there, if he be accuſed of til Pyſnciples, and 
{il-affetted to the Government, be hall dave an Anton. 


. © | And 
© ; |; 


And the Seandal in the | 
mult be ppored. the Defendant 05 


he ſpoke thefe (Mode, becauſe he vſed this Argument to hin⸗ 


pefent Cafe goro further fy 
I'd Fo be believen, when 


der others from voting fo2 the Plaintiff; for he that hears 


bim, muſt believe that he bas neteſted this either from ſome 
Speech oz ſome ck dane by him the Plaintiff ; fo2 na Man ig 
ſuppoſen ta know the Deſign 02 
from his CMozdes az ad; and therefoze, when one (ays poſt: 


Urpole of another, but 


- tively that A. is foz ſich a Thing, be miſt take upon himſelf, 
that he has veteted ſome Aﬀ o) Cozd of him, that gives him 


od Reaſon to make this Inference. and it is the moſt rea- 


onable Thing in the Cozlb, to adſudge ſich Mods ta be 
aftonable z fo they that are in publick Employment, would 


find it (mpoſible to aft with Temper, if the Law din not give 
them Remedy: Foz if the Defendant had not been bzought ta 
an Accompt foz thoſe Cozvs, what would become of z. Howe? 


Foz it would be pzeach'd up in all the Country, and there would 


be na wap to hinder it, it would at-laſtrun to common Fame, and 


that alone is gaod Cauſe ta hinder a Man's being emplopen; 
fo: no Man that is under an ill Fame, ought to be truſted 


with a Place oz Employment of Truſt, and then no Man could 


dakelp be in his Place. The ſecond Mozds are afttonable fo2 


the ſame Reaſon befoze given; and though it be objecked, 


that the ſecony CUlozds, at leaſt the latter Part of them are 


Nonſence, He arreſted me for not conſenting with him to bring 


in Popery and the Prince of Wales , ko; none can be arreſted 


fo; not conſenting to ſich a Thing. Anſwer, The not doing 
of it can't be the Cauſe o; Foundation of the Acklon, but it 
may be the Motive why he was arreſfed, Jud. pro Quer. per 
tot. Cur. Et poſtea affirm. ind. in Domo Procerum, 


Hatrow's Caſe. 


1 : | 
'IBEL fn Spiritual-Court foz Subſtrattion of Tithes, Prohibition: 
foz Agiſlment of Cattle: They pleaded below that they 
were Jnhabitants of that Pariſh, and the other Tithes were 
better foz the Agiſtment of Cattle there; and this Matter 
they alſo \uggeſted foz a ]obibition z but in their Declara- 
— upon a Pꝛobibitton, they alledged they were Occu- 
piers | * l 


Judgment. 


Tithes for 
Agiltment, 


2 Jad 085. 


. * 
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Variance Per Cur, The Declaration ought not to vary from the 
between the @yggeſtion, aud it you do not declare purſyant to Duggec 


Suggeſtion 
tion, Conſultation ought to go; fog if you diſrontiuue your 
and Deck Pioblbition, it ſhall go of Courſe z any the Reaſon why 


88 agined Cattle wall not pay Cithes, is, beenuſe the o- 


ther Tithes of the kame parig are the better ko; the Agiſt⸗ 
ment there. And Holt faib, Je you bave an Houſe in one 
Pariſh and live there, you muſt not pay Igiſtment foz dzy 
Cattle there, But if you be not a Þouſe-keeper there, you 

muſt pay Titbes fo; Agiſtment, And bere the Court would 
- Sive them Leave to diſcontinue paying Coſts, and pꝛap ana- 
ther Þzohibitfton, And if there be Cattle of Plow agiſted in 
another Pariſh, they muſt pay Citbes there where they agiſt, 
becaufe they are not Cattle of Plow there, | 


Puper, Per Cur. Jf u Pauper be nonlult, there wall he Coſts 
tared, and he ſhall not aſter. * on without paying the Coftg, 
02 ſhewing accozding to the M of Parliament that be was 


whipp'd, | 


Le Sage & Pere. 


principal, F TER Judgment in Debt unan Bond, the Caurt will 

Intereſf, and FX not make a Rule upon a {Alaintiff to take bis Puneipal, 

Colts, Jutereſts and Coſts; and they held in ſuch Caſe, the PDlnin⸗ 
tis ought to have hig full Colts out of the Penalty, . 


Damina Regina & Lec. 


One in Ee T was moved, That be being in the Marſhal's Cuſtody ; 
cution not {| Might be charged with an Excommunicato capiendo. Here 


| chargeable was an Excom. cap. taken out of Chancery, and a Non eſt 


en [nventvs tetamn; any it was urgen, That it was to no 
Nappo to take out another, hen de ſs aſtually in Cuſtody 
of the Oicer of ths Court; and it was tompar'd ta the 
Cad of ane in Cuſtody upon Meſtio ode at the Suit of A. 
de hall de charged in @rocutſon at the Suit of B. But it 
was anfweved of tho ather Side, That ddere wag a vaſt Dif: 
ference z foz the Capias upon a Judgment is, ita quod habeas 
Corpus ejus here at the retozn of the CUrit, and there in a 
Nenner the Court is poſſefp'd of him, becauſe there the 125 
| ws þ 


4 


— 


ceſs (s to bung bim in bitber : But upon an Excom. cap. 
ta the @heriff, the @ber(f is not to bzing bim hither, but to 
veep tim! in Goal, and he is not to bing bim bither but upon 
Habeas Corpus; and how can the Court lay hold on one that 
phase no Dap in Court, and is not befoze (t ? And the Court 
asked, ik the Statute of 5 Eliz. had not been, what Remedy 
they had? And it was agreed, there wag none in that Cale; 
but the Statute bas made this Difference, foz it makes the 
Poceſs iſſuable in this Court, and retomable here; but does 
not ozder the Sheriff ta bing the Party in, but to take him 
and keep him, Holt agreed, Jf he were taken by Excom. 
2 eſt, and bzought up here by Habeas Corpus to anſwer an 
Action in this Court, then he ſhould be turn'd over to the 
Marſhal, charged with Excom. cap. But here there is a Pꝛo⸗ 
ceſs out of this Court, which gives him a Day here, which 
the Excom. cap. does not; and the Reaſon of that is, becauſe 
he cannot be in two ſeveral Paiſons at once: But here they 
ould not help, but conſider till next Term, | 


Holt, If a Man be arreſted at the Suit of A. and while he Warrant of 
is under Confinement of the Batliff, he give a Warrant of At- Attorney, 
tozney to confeſs a Judgment, (f there be no Attazney bn, it — 
is always taken ta be by Dureſs. But when one fs in Gaol | 
a good wnbile, and then another that is bis Creditoz, o2 ſup- 
poled to be ſo, comes to bim, and he voluntarily without any 
Compulſion dees canfeſs a Judgment to him, that Judgment 
ſhall ſfand though there be no Attoznep. And if one be im- 
iſoned in the King's-Bench, and canfeſs Judgment oz Action 
0 another, it ſhall be good ; as fk the Declaration be de⸗ 
libered to one in Cuſtony of the Parſhal, and he conkeſſos the 
Atkon and gives Jungment, thougb there be no Attozney by, 


it ſhall ſtand. 


Taylor & Griffich, 


NyviFment of Fozcible-Entry and Detaſner, concluded oon. Entry torci- 
| tra Pacem of the late King and pzeſent Queen, the Entr by Fe... 
being in King William's Cime, and Detatner in the Queen | 
Time, Per Holt. The concluſion is very (mpzoper, but there 
are too many that way to reverſe them all. But it was 
quaſh'd upon the Objeckton, That it did not appear what CE- 
ſtate the Party hav, whether Freehold, fo2 Pears, oz at Mil. 
and ſo the Court could not tell what Execution to _ . 
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but if the Eſtate were ſet out, perhaps the PoſſeMon chould 
be reftord to one, and the Freehold to another: And here 
beſides it was not ſaid, That there was a Diſſeſſin of him 
that had the Freehold, and it was quach d. ER” 


Thimblethorp & Hardcſty, 


E bzought an Aﬀfon as Pzincipal of Furnivals-Inn, and 
Poon declares upon an 11 computaſſet with hem fo 
Furnivali= ſeveral Sums of Money due to him and the Seniozs ok the 
Ina. Society. And after Uerdi# it was moved in Arreſt of Judg⸗ 

ment, that it can't be his Debt upon this Pꝛomiſe; ko; by 


bis Declaration, the ſeveral Sums are laid to have been due 


to him and the Seniozs of the Society, and the Pꝛomiſe 
whether erpzeſs'd oz imply'd, yet fill ft muſt be a Pꝛomiſe to 
them whoſe Debt it was ; therefoze they all ought to join in 
the Aﬀtion. Pere it was agreed, Church-wardens might 
| bzing an Aﬀion in their Mame foz the Debt ok the Pariſh, 
Corpora= fo; they are a Cozporation; but here the Plaintiff is none: 
os And the Pztncipal and Ancients ought to join, not as Pin · 
cipal and Ancients, but as they are natural Perſons It an 
Accompt be made with the Dean of Weſtminſter, ko: Money 
due to the Dean and Chapter of Weſtminſter, this is an 
Accompt with the Dean and Chapter, and the Aﬀton muſt 
be bought in their Mame ; that fs, in their politick Name. 
Ik Plaintiff be Truſtee oz the Society of this Houſe, he 
may ſue in his own Name. And per Cur. A Pꝛomiſe to one 
here, is a Pꝛomiſe to all, and all of them muſt join in an 
Ackion bꝛought upon that Pꝛomile, even upon an actual Pꝛo⸗ 
m.ſe. And the Debt upon the Acccompt ſtated, ariſes to 
ſo many particular Perſons, and they all ought to join in the 
Aﬀton ; and though the Defendant be one of them, pet the 
P2omiſe is to all the reſt, excluding himſelf ; and all the 
reſt are Joint⸗tenants againſt him; and a Mote mad? to one 
of the Soctcty by another of them, is a Note to all except 
him that gives it. As if there be twenty Partners, and one 

ok them covenant with all the ref, he is in that Reſpet 
_ ſeveral from them all, and they all joint againſt him; and 


* 


Judgment arreſted per tot. Cur. 


How 


wy 
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How & Granville 


_ Plaintiff can't except againſt them z ſecus, if he has 
not ta 
the Bail, they are not held to ball. ; 


New Trial denied after Criew, there being Evidence of 


Dr. Watſon's Caſe, vide ante. 


# fo2 the Fault in the Crit, Holt, The Caſe of the 
King and Fowler was thzoughly conſidered, not only as to the 
 Poceſs with Penalty, but alſo, whether it was not neceſſary, 
ſince the Court is to award future Pꝛoceſs, to know the 
Cauſe of Excommunication in the TUrit 2 And we then thought 


it was fo neceſſary fo2 this Reaſon, becauſe the Chancery 


now have no Power on the TUrit ; but that Power they had, 
is by the Statute of 5 Eliz. given to this Court ; Therefoze, 
ſince this Court is to award. Þ2oceſs, they muſt know that it 


n an Aſſignment z and upon Aﬀton bought againſt 


is Patter of Eccleſiaſtical Conuſance; and there is no 


other way fo2 them to know that, but by its appearing on the 
Crit : Foz Chancery can't relieve in the Caſe, becauſe the 


- TUrit is in this Court: It the Cauſe of Excommunication 


be not ſufficient, the Party has no Remedy but in this Court; 


: —, therefoze the Statute by neceſſary Conſequence of Law, has = 
made this Court Judges of the CUrit of Significavit. And ſo 9 , avi. 


the very Statute does intimate, when it ſays, That in Caſe 
it be one of the nine Cauſes, we ſhall award Pꝛoceſs with 


Penalty: And how can we do that, if the Cauſe don't appear 


upon the Writ, and that from the G2zounds that we went upon 
in the Judgment? | | | 


5 powell. The Fozm of the Crit was general befoze, but 


ſince the Statute of 9 C. the P2oceſs is altered; and ſure 


the Court muſt know whether you have Juriſdixion below, 


as befoze this Statute, they muſt have ſatisfied the Chan- 


cery; and after the Crit is once here, the Chancery has no 


Gg moze 


BDE Cur. After Alignment of ail-Bond, ik the De- Exception 
c fendant put in the ſame Bail that were put in to the *2 Bail. 


/ 8 
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NR. Watſon was bzought up, and pzayed to be diſcharged Tron. 


Cap. 
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moꝛe Juriſdixion. And Eyre ſaid, The Chancery took it they 

had Juriſdifion ſtill, fo2 they had quaſh d an Excom. cap. there 

that very Mozmning, which Holt fand, They could not do 

by Law; and Dy. Watſon was diſcharged, and as many 
- Writs as were retom'd were quaſhn. e. 


Mandamas, Mandamus moved foto ſwear in a Chiturgeon to an Hoſpt- 
tal. Holt ſaid, It could not be, fo2 he was but a paivate Set⸗ 
vant ; and it was agreed, a Mandamus had gane to lwear a 

Serton: The Rule was fo2 them to ſhew Cauſe. 


Helis Cor Habeas Corpus can't be after Judgment. 
pus. * | | nee | 
Biden Tf one diffrain again for the ſame Rent, the Remedy is 
1 Recaption. Recaption; and if the Sheriff refuſe a Replevin, an Aﬀton 
[ 1tes againſt him. 3 | 

| 


Execution Apon Motion of Trigg againſt the Sheriff of kent, Holt 
| of Goods. (ain, If a Sheriff retom Goods levied to ſuch a Galue, he 
1 mult anſwer toz Goods to that Ualue, and Plaintiff may have 
[7 na Venditioni exponas z and if he will not (ell them, then the 
nl | way is to have a Diſtringas to the Cozoner 4 and that is the 
| right Method to lay him by the peels till he hag (old; and 
þ 4 ſute Debt will ite againſt him after ſuch a Keton, and a Ven- 
ditioni expotias. 5 et 


Notice of In Cſettment, Jt the Dekendant bag not regular Notice of 
Tri. ed Tylai, the wap is not to confoly Leaſe, Ent . and Ouler 
ment but to oppoſy Judgment againſt the canal Ejettoz, 5 


Adnjniſh» Adminitkrates thall pay Colts for not going on to Trial, = 


ter, Colts, 


Corina, T unuſual to fend a Certiorar) without a (pela! Saut 


* Domina Regina werſus Sewel, alias Beaus, at Niſi Prius 
coram Holt in Com Mide. 


'S Ulury. Jo 4541, fo? @ Pear, contra formam Statuti. The 
| Tat was, The Defendant lent the Prolecutaz 45 l. upon a 

Pledge of Jewels, and it was agreed to pay the ſaſp Inte. 
ben; after, the Profeci6op gave Voud bythe lane Po: 


— — ITS 
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ney, and the Bond not being diſcharged, the Pꝛolecutoꝛ was 


pꝛoduced as an Evidence, and ſwom by Holt de bene eſſe, as 
he ſaid; and he ſaid, it was a Queſtton, Whether the new 


Bond were void o: not? Mid he put this Cale, 94 Dan 


this 


makes a ultttious ey Noe gives him unlawful Int 


and agrees td give hint a d fo2 the Pꝛincipal; and a 


by a ſublequent Agreement, gives a Bond fo2 the Sum lent 


to J. S. to whom the Lender owes ſo much, in Satisfaction 
of his Debt; this Bond is not voidable by the Statute. It 
a Man lend Monep fo? the legal Intereſt, and after, a ſubſe- 


quent Agreement is made fo2 moze Intereſt, which is Uſury, 


that will not avoid the ürſt Contra, Vide 2 Mod. & 


I Saund. 


Pere Holt declared ko? Law, That where a Pan is in- 
tereſted in the Conſequence. of that which he ſwears foz ; if it 

be lo, the Doing of the At which he is now Evidence to in- 
- balidate oz ſet aſibe, was a Means to obtain his Liberty from 
Impziſonment, oz an Exemption from Cozpozal Puniſhment, 


he ſhall be a CUlitneſs, as in the Caſe of Dureſs, though it be 


to be ſet aſide his own Bond; pet it being gfveit to obtain 
e 


his Liberty, he ſhall be a CUitn 
the Thing allows him no other Svidencs 1 As if a CCloman give a 


Note oz Bond to a Man, to pzociite her the Love of J. 8. by 


 fome Spell o; Charm 
though it tend to avoid 
Note, Pere it could not be given in Evidence, 


ot in an Jiidinent foz the Cheat, 


the De- 


to give an Anfwer to that Fatter. 


9 


At, 


8 alſo, where the Nature of 


Note, pot the all oy 1101 . 
kendant was a Common Ache er, becauſe he could not be ready 


Note. 
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Error in 


Parliament. 


Superſedeas, 


Opinion, 


Coram, Holt, Chief Fuſtice. 5 5 


S. Hill. 1* Annæ Reg. 


In Banco Reginæ. 


Powell, 
Powys, 


Fuſtices: An. Dom. . 702, 
Gould, \ 8 


4 
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A DGS oe nc in Debt upon a Vond in the 
Common-Pleas, ig affirmed upon CUrit of Erro: 
here, and a new TUrit of Erroz-bzotight/ in Parlias 
ment. Broderick moved to2 a Superledeas -of the 
Execution without putting in Ball; kaz befoze the 
Statute in that Behalf, the Allowance of a (Urit of 
Erroz was in it ſelf a Superſedeas. And this Caſe he (aid was 


@ 


neither within the CClozds 02 Intent of the Statute ; fo; when 


the Judgment of the Common-Pleas is affirmed here, there is 
no new Judgment given here fo2 the Debt, but only the fo2- 
mer Judgment affirm'yz and ik this Judgment ſhould be 
affirmed befoze the Lozds, they do not award Execution there, 


but command this Court to do it, and then the Plaintiff will 


bave the ſame Advantage as he would have had ik the Judg- 
ment had not been befoze the Lozds. Eo = 


And Holt C. J. ſaid, The Recognizance entered into upon 
the allowance of the Crit of Erroz in the Common - Pleas, 
goes only to that Crit of Erro that is then brought; and i 

I | Wy 
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ie tttie, if the Judgment amemed here be ceverſey by the 1 
Lo2dg, it will dilcharge that Mecognizaiice t Bit (11 Ealret 1 
be affixeiii'd, here ls a Delay of Execiitivi, aun Colts that the 
Pane ig put ko, aum the Aekogtsanee of the Common- 
leas daes Not reneh them: Ik the Covre should erroneouſly 
affien the Judgment in the Common-Pleas, not any the 
Judgment of Affirmation given by this Caurt, but ſiketwiſe 
the guginal Judgment of the Camman-Pleas: would be re. 
uUerſed by the Lo2ds,- And this being within the Clos of 
| the Statute to entitle the Plaintiff below ta bail upon its 
| IRemoval up hither, when it is affirmed here, and a Crit of 
þ | Erroz is baought befoze the Loads, that CCIvit of Erroz is 
55 not only of the Judgment of Affirmation given here, but 
likewiſe of the gmt given below; and the Security given 
la that which makes the Superſedeas of the CUIrtt of Etro 4 
to} that Statute takes off the Superſedeas, [k Security be not 
ut in; and there is no moze Reaſon to give Hecurſty upan 
the firſt Judgment than on the ſecond 4 and how can we take 
Notice that there is a Recognizance enter'd into in the Com- 
man- Pleas, upan the firſt Writ of Erroz brought? Foz ſup⸗ 
poſe it be not lo, how ſhall we diſcover it ? ann we are not 
to pzeſume it; foz tis not the Duty of the Court to compel 
a Security, but what they are to da, is to award Execution 
if it be not done; but the not putting iy Bail, does not 
binder the Jzogreſs of the CUrit of Erro), but it was only 
| to hinder delay of Execution; and if there be no Pyecedents 
in this Point, the Reaſon is, becauſe of the rarity of the 
Caſe, And the whole Court inclined, That it was not a 
Superſedeas without Bail; but upon the Jmpoztunity of Bro- 
derick, gave Leave to ſpeak to it again. | 


C WYIA, 


| Gravenor & Fenwick. 


A Ffidavits to put off a Trial at Var, ſet dofwn fo2 the Trial. 
firſt Tueſday in Term, upon account of the CUitneſſes 
being not likely to be there, dented; fox that it was- not Loh OM 
(won Endeavours had been uſed in luch convenlent Time to 
have them, that without an unfozeſeen Accivent they would | 
be at the Trial at the ſet Time, 


Page came to the Bar, to ſhew Caule againſt a Prohibi- Church. Re. 
tion to a Suit in the Eccleſiaſtical-Conre of Ely, fo; a Church- pairs and 
* Rate, ko repairing of the as maments. The Kates, 
| it 


Exceptions. 


Opinion. 
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Dult did ſet forth, the Church was out of Repair, Sc. and 


that at a Meeting of the Pariſhioners, a Rate was made by a 
ajozity of them, that the Plaint(f to; ]2ohibition was an 
nbabitant and rated ſo much. The Suggefiſon was, That 
, 8. is (ei3ed in Fee of the Panoz of Dale within the Pa⸗ 
riſh ; that he, and all thoſe whoſe Eſtate he has in it, Time out 
of Mind uſed to repair an Jude in the Paziſh-Church, and in 
Conſideration thereof, were diſcharged of all Rates foz re- 
pairing the whole Church, and that the Defendant is Tenant 
of part of the Manoz. 


7. Exception, That the Libel is fo: Repaſr of Church and 
Church-Omoments, and the Peefcriptton goes only to the 


| Repair of the Church. 


2. The tendering of ſich a Plea below and Refuſal of it, 
is no Cauſe of Pyohibition, but rather of Appeal. Vide 
I u . I - | | ? f 


3. The Preſcription is, That all the Tenants of the 
_ were diſcharged, and he makes himſelf Tenant of 


Holt. Tho' a Pan Time out of Mind repair a Chapel, yet 
if it be not a emal Chapel, having Chapel-CUardens be- 
longing to it, pet it is not Reaſon to exempt from a Chureh⸗ 
Rate to repale; and here ik he repairs leſs than his Wehn 
tion amounts to, it map be a Queſtion, (> it otght to dif- 
charge him ? But if he repaſrs moze 02 as much, it will be 
good: But this is not Patter to be determined upon o. 
tion, Ag to the firſt Exception, ik you have not diſtingutſh'y 
how much is demanded foz Oznament, you have not libelſed 
right 4 and Pzobibſeſon if it goes at aff, muſt go fo; all, 9s 
to the third Exception, Jf the Tenant of the whole Manoz 

as fuch an Exemption, Tenant in part hall have it in 1Þ2o- 

tl a ſolute und declare fozthwith 4 aß in 


nd Rule ab 


on, we may aner the Declaration to be dellvered 
eaſe in point of Time 


+ 


1 TIM" 2 


e 
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L Domina Regina & Taylor. 


c. 9. without ſaying tbe Party bad been ſej3'Þ and pille; dy. 
by Fozce, and it was quachd niſi befoze z and it was urgen 

— 28 That that need not be expzeny lad. Vide Pep. 
205. | 5 | 


Holt, The Caſe in Papham was upen the Statut gf Opinion. 
21 Jac. c. 15. upon Which it ſuchces to lay, That that Entry 
wag made upon 8 Coppþolder oz Leſſee fo; Years, and that 
he was expelled , but the pzeſent Caſe is upon the Statuts of 
H. 6. upon which you muſt always alledge g Freebolp and 
Seiſin in ſome-body ; and jf it be an Entry upon 8 Ledee $cicn. 
fo2 Pears, you muſt ſay, the Entry was made into the Free- 
bold of A. in the PoſſeMon of B. and that ſo he PiMeiſep A. 

and of Necedity there muſt he a Diſſeiſin of the Fzeebold laid; 
and upon Reſtitution the PolſeWon is reſtozed to the Leſſee, 
and the Freehold to the other; and on this Statute, Difſet- 
ſin is a Term of Art, not to be ſupplied by any other Clo. 
And Rule abſolute per tot. Cur. 


Tarker & Collins. 


E Placit. were Hill. 13 Wil. 3. Any the Deciaration Amend- 
of Raſter-Term againſt toe Detendaut in Cuſtod. Ma- ment. 

riſchalll Mariſchalcie Dominæ Regine. Per Cur. Let 1e 

be amended, foz it's no part of the Declaration, but only 

©tyle of Recozd z and they ſaid, That after Demurrer, the Time. De 

N Days in Term to join 02 wave, and plead the Pi, 

gener , | | : 


A en owes Money by Bond, and alſo by Award, MY fegen 
wh 20 |, by ache and he pays one 20 J. It ſhall be up. ien 
on which of both he pleaſes ; koz he, and not the Receivers, 
| is the fir Agent. Quere. f 5 


Pierce 


J of Foxcible Entry upon the Statute of 8 H. C. Forciblelu 
p 


— — 


— 
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leg. 
Diſconti— 


Error Cer- 
U. 


kek 


Pierce & Henriques. 


1 ſit and two Counts! Non Aſſiimpſit ag to one, and 
i to the other it being koz 196 J. ye pleads JIQvMNeint 
of 99 |; whleh the Oefenvant . —＋ but pleabs nothin 

to th keſt. ſolalntiff replies denping he! apment, and ak⸗ 
emurrer z per Cur, The Plea is well ag ta the 99 1. 
fo2 one map plegd feveral Pleas, as PPapmenk of part, and a 
Releafe ap to the reff, &e, And here it js a Diſfontinuanee ; 


kor he ſhould have taken Judgment by Nihil Dicit, $02 (a 


much ag had nat been pleaden to, and plead ag to the reſt. 
yt it yr agreed here, the Defendant could not plead Non 
Aſſumpfit in part, and a Releaſe 02 Payment to the reſt; faz 
that would ſpoil the whole Plea, Te 


and being ſpoke to again, it was held a Diltontinuanee 


in toto, — Cur. and Holt ſab, it might be doubted, whe: 
[ 


ther it could be Co pleaded in an Indeb. Aſſlunp, 


Wood & Brauford. Vide ante. 


u Dower It appear v on Recozd certify'd up, this being a 
Ulrit of Erro, That the Defendant being an Inkant, 


had appear 'd by Attozney, and this afigh'y ko: Erroz. And 


after in nulla eſt Erratum pleaded, and Demurrer there⸗ 


upon; it was ſiggeſted, That there was an Admittance of 


Amend- 


ment. 


Demurrer. 


Guardian below, and a Carrant ko; receiving of the Guar- 


dian. | 


Per Cur. If that be ſo, it is good Cauſe to amend the 


'Recozd ; and as a Pꝛecedent was quoted the Cale of 


Waldegrave and Lane, 5th of the late King and Queen: 
And per Cur. After a good Erro2 in Fai alledged, ik the 
Party will not join Iſſue upon it, but plead in nullo eſt Er- 
ratum, they admit the Fact true, and it is a good Caule of 
Demurrer. | | 


4 | 1 N Chambers 


„„ 
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Chambers verſus Jennings, | 


» 1 © 
„ Sad 55%. 


elaration on a ]obibition to the Court of the Earl Court of 
1. # @arſhal ta-ftay a Sult there agatin Chambers, Cettcing Honour. 
ith, That Jennie 18 d Goitlenai bonn, and babe 6 
night by King Charles the fecond, that the JPlaintiff poke 
 theſo kes 1 and of hinz, You a Knight > You are @ pleiful 
Fellow, and an inconfiderable Fellew, to the great Seandal 
of Gentlemen and of the Order of Knighthaod: And Ifketyife 


to the great PPiovocation of Jennings ta Duels and Breach 


of Peace, And it appeared on leaving that the Qieſtion way, 


I, CAlhether there were luch a Court of Hanour in England, Queſtion 1. 
as gave Remedy fo; CUlows not actianable at Law, tending 
to the Diſbonour of Gnighthaod, oz of any Body bearing 


Arms:? 


2. Jf the Court of Honour hab ſuch a Juriſdiftfon, whe- Queſtion 2. 
ther it otrhi not in ſuch Caſe to bs held befoze the Conſtable | 
and Marshal, and not befoze the Marſhal alone? And the Sta⸗ 
tute of Richard the (ſecond was likewiſe under Conſideration, 


as to the ſecond Point, it was urged, That the Court of Pacht. 
Honour hath been conſtantly held befoze the Earl Parſhal ever hal. G. 
ſince the thirteenth Pear of H. 8, when the Duke of Buckingham, * 

the then Confſable, was attainten of Þigh-Treaſon, except it 

were when a Conftable was made by hac Vice. ide 4 Inſt. 127, 

Forteſcue 22, 32, 7 H. 4. c. 14, Stamf, Pleas of the Crown, 

65. 4 Inſt, 124. 1 Inſt, 74. And it was ſaid, That it did not 

follow from theſe Authozittes, that the Caurt muſt be held be- 

foe the Conſtable and Marſhal in all Caſes, 1 H. 4. Ro. Pa- 

ten. H. 6. 2. vid. Cambden's Britannia 193. 151. The Earl 

- Marſhal is to ſee Execution done, and yet he is one of the 
Judges of the Court; and that is like moſt Bayozs Courts, 

where the lame Perſon is both judicial and miniſterial Officer, 

r Ro. Rep. 89. That the Way to recover Fees foz _ 

Knight, is in the Marſhal's-Court by x3 R. 2. The Marſhal 

has Power where Common Law gives noRemedy,as in point 

of Pꝛecedency. And he quoted a Caſe in that Court, x a Jac. 

the Firſt, when there was no Conſtable. 1 Sid. 332. 1 Lev. 320, _ 
That as to the Matter of Arms, the Court is held befo2e Jariſdiction 


the Marchal only ; fo in n of Honour. 1 Lev. 550 — 
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held that Matter of pꝛecedencp belongs to the Court ok 
| f Honour. And tho' all the Statutes that mention this Court 
Þ take Notice of it, as held befoze the Conſtable and Yarſhal; 
| yet the Reaſon of that is, that all the Statutes taking Notice 
of it, were made when there was a Conſlable and Marſhal; 
and the Conſfable being the pzincipal Judge, when there is 
one, there is great Reaſon to Mame him; and if the Court 
had been ſuſpended ſince the Annexion of the Difice to the 
i Crown, there would be frequent Application ever fince fo 
if | Pꝛohibitions, oz complaints to Parliament; fo2 the Marſha! 
* has exerciſed his Juril dition ever ſince, and yet we find no ſuch 
. 3 complaint: And the Famous Caſe of Sir Francis Michell, 
Depatived by authozity of that Court was quoted, where ſome 
of the Judges of the Common Law had aſſiſted. There is 
| no Remedy but here oz by Duel: It any aſſume to himſelf the 
Arms of another, oz Arms to which he has no Kight, he is 
4 puniſhable fo2 the ſame in that Court. A Pari, if one revile 
| a Perſon who has right to bear Arms, there ought to be 
Remedy againſt him there; and if People find no Remedy at 
Law fo2 ſich TUozds, they will have recourſe to the Law of 
Mature, and do themſelves Right by the Swozd; to pze⸗ 
| vent which of late, Aﬀtons fo2 Cows at Commun Law, have 
of late had much greater Encouragement than Uſual, 4 Co. 20. 
|| | 3 Lev. 330. Rol. Title Prohibition. 15 R. 2. Mem. 23. In the 
Time ok K. J. 1. fo2 talling a Gentleman a Utitatn, February 
1617. Smith verſus Gaddice. Ruſhworth's Collections, 1618. 


p. 2. f. 1055. 


. Argument Raymond contra. This is one ok the general Courts ok 
1 COMIT 4. the Bingdom, of whoſe Juriſdſlon and @©2ginal this 
F Court will take Motice: But he affirmed the Jurildicklon or 
| it was ſomewhat dark, there being only obiter ſupings of it. 
} to be met with in the Books z but the conſtant Deſcription 
1 being. That it is held bekoze the Conſtable and March 1! is a great 
ö | 8 Argument that it ia not befoze any other. 48 Ed. 3. 3. 13 K. 2. c. 2. 
Prin on 4 Inſt. 62. 1 H. 4. c. 14. Appeal of Matters out of 

| the Realm, to be befoze Conſtable and Marſhal, 13 Kl. J. 
1 4. & 5 Forteſcue c. 32. 37 H. 6. 3. Spelman's Gloſſary. Crompt. 
8 2, Stamf, 75. 1 Inſt, 74. Ruſhw. 1640. 1066, Nalſon 778, 
|| | t is agreed, that in Matter of Life oz Member, they han 
18 | no Jurifpiftion without a Conſtable z and what is the diffe- 
_- rence, oz the Reaſon of it? Kuſhw, 2 part 107, Liſſe verſus 


bn Ramſey. Hutton 3. And the Statute of H, 4. does not name 


them, as giving them a new Jurifdiion. 2. That they = 
EE | | s not 
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not Conuſance of TAlozds; he ſaid the Office ok Conſtable 


at firſt, was but a low one. Vide Lamb. Saxon Law, Here- 
took. In France, the main Leaders oꝛ Generals of Armies. 


5 Vide Spelraan's Gloſſary verb. Mareſhal. He was an Officer 


under the Conſtable, as the G20om of the Stables; and his 


buſineſs was to 8 the other Officers ok the Army. 
Court of Chivalry has no Juriſdic- 


- 2 Ruſhw. Coll. 105 
tion of TUows : Beſides they pꝛetend only ta Conuſance of 


TUows, not puniſhable at Common Law; and yet they ſay, 


the Tows in queſtion are pꝛovoking to Duel. Vide Hob. 62, 
215, 252. Cro, Eliz. 58, 1 Lev. 55. that one is indiffable o2 
bound to good behaviour fo2 TUozds, pꝛovoking to Duel, 


Holt, Jt wag made an Argument ſome Pears ago, that 
a Nohibition would not lie out of this Court, to the Court 


Opinio Curie. 


ok Honour : Becauſe as was then ſaid, none ever was ſeen 


to have gone befoze z and they relped on the Statute of R. 2. 
which pꝛoves that if they ſhould encroach upon Things, not 


within their Jurildickion, there ſhould be a TUrit from the 


Duvy Council to reſtrain them. But notwithſtanding 
this it was adjudged, That in Cale oł Encroachments, Pꝛo⸗ 
hibitions would lie, and it was the pzoper Remedy: Foz it 
is the Duty and Bulinels ok this Court to reſtrain all man⸗ 
ner of inferio2 Juriſdtton, and to keep them whithin cheir 
bounds ; and the ſaid Statute was made to give a farther 


Remedy by P2ivy-Seal kom the Council; and the Reaſon of 


that additional Remedy was; that Thomas Earl of Gloceſter. 


the then Conſtable, was too great and powerful fo? the King's 


Courts to deal with him; and beſides there could not be Ap⸗ 


plication to this Court in Uacation, when they pꝛoceed below; 


and lo it was held by all the Judges. 


Now the firſt Matter here ig concerning the Conſtitution Conſlituti- 
of the Court z and no doubt fozmer N it Was held befoze the en ot this 


the Conſtable and Marſhal, and ſo a 
ok 4.8, when the then Conſtable was attainted of Treaſon, 


along until the i 3th 


Court. 


Bom then came it to be held befoze the Marshal alone, and 


have you any Pꝛecedent befoze that Time, that it was held be⸗ 
foze the Marſhal alone? And to make it out by Pqeſcription, 
- pott can't; ko; the firſt Inſtance you give, is within Time of 
Memozp, and no ancienter than the Court of the Council 
ok York, which obtained by Encroachment only, Foz firſt 
it was but a Commiſſan of Oyer and Terminer ; pet it af: 


ter dzew in abundance of other Matter, vnd all by the great 
2 | | Power 
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and the 


. 


pou of the Pzeſivent of the North : And the Cvurrt o of 
equeſt way only by Encroachment, and they afed like 
ifters in r y, and held Eonuſance of Matters of 


aw, . ape asf Pai and yet it fell at laſt of it 


| without a arllament; their Yroceſs was a 
ben. L never knew what dot of Ju⸗ 
en f A of dear bas, as to Matters A0 
within En gland ko} the Westie of R. a. gives them Att- 
thozity nlp 5 f pn atters wiling out of the Realm, and 
feats of Atme within the Realm + By mbc th 10 Vw 
have . Coats of anus and eien tone 105 he ſaid, 
the Miniſters of that Court undeeffood this matter 00 | 
Arme well, and rave Coats of Arms and kept pedigrees — 
Fainilies z and if they find People that aſſume arme | 
whom eins do not rang. 02 at teſt t 5 they „. 
belong g not to them, theiv (Way is to 1 em up, 10 what 
ſtice 02 Law I can't oy 1» in this at Satif: 
100 he the De⸗ 


ton tan they make to laintit f 
107 ſhall t op enfozce t the apment of it by i, e e 


have a verb known Mart wy tis Court Mall ( aſk un, 
on q Chiry of Reco oy Ont wand the Court of Ponout 8 one; 
bigh Commiſſion Court hab aaumed a range autho⸗ 
4 {ybeed than did belong to i, by the Stattite of 
8, 64 of 441 Alisabeth, aid th t they carrien theſe 


hat by — of NG pen of the Clergy it 
fa) 


rity, 


at were fi . that it was har ani wit 
them i Weſtm 7 Hall; fo) that Court did affine g Pow: 


er to 1 tho they could not juſtify if z and he (aj 
were to be wiſhed the e would be them Jur b 
en of Pongur; 


dition of Mode, tending to An 
und tuch as generally pꝛovoke Bent emen te fight, 


Pawell, Ik they have Turifdi#(on of (os concerning 
cone of Arme, that fs not this Caſe t But here you 
y, the Mops tend to Byeach of Peace, and are pzovok- 
to fight a Duel; and if fo they are indlaable. And now 
Term it coming on in the Paper, and none appearing 
fo2 the Defendant, the Court ſaid, that whatever Colour 


there be to hold Plea of ſome Things befoze the Marſhal 


alone, there wag no petence to hold Plea of Mozds; and 
ozdered the Rule fo; Pꝛohibition to ſtand, and let them bzing 
e in Parliament if they will. 


1 | Ly Ge- 


N 


r 


— 


Gery & Hopkins. 


'T TPON a Motion of Mr. Raymond, ft was odere Books o 
that the Book of Traingfer of Stocks, and other N 
ooks of the Call- India-Companpy, might de produced at gene“ 
Ttyal to be hay the vert Bap at Gulld-Hall, oz that the 4e 
arties might have Copies of what part of them thep 
eaſed to give in Evidence z it being a Caliſe betweeſſ 
Sarties having Steck there, concerning which the Aitton 
was bought. Aud per Cur, There is great Reaſon ko; 
it, fo2 thep are Books of a publick Company, and kept ko; 
Publick Tranſaions, in which the JIublfck are concerned; 
and the Books are the Title of the Buperg of Stocks, by 
An of Parliament! and it was granted. JH 


Brown @ Gibbons, & Vx". 


ade foz Wong (poke of Cite, whereby Hiisband loft scandal. 
hie 29 ald Gerdict, and under kozty Shil- — aud 
lings Damages z and the queſtion was, whether there ſhaulg Wege 

be 1020 Coſts than Damages? and it was ſaid, this was nat | 

gen; whe fo} the Cozvs, but kon the conſequential Dama: 


ges; which, as was urged, was not within the Statute; and 
ſt was (aid to have been adjudged, That in an Action ought 
by a Maſter 21 Battery of his Servant 19 ſhall nat be 
held lower in eg 8, by Reaſon of the lawnels of Damages; 
any fv it was ſald in Aﬀion fo) Slanvering a Man's Title; and 
the Court agreed to the Diverſity, between Aﬀſon fo2 Clas 
aftfanable in themſelves, and by Reaſon of conſequential Da- 
mage. And here Judgment was entered with a blank ko; 
coſts, which the Caurt were offended at, fo2 it could not 
be filled after. 


4 


Domina Regina & Whiſtler. =Y; 
| 2 g 


Re LFE and others were conviſted ſummarily, upon the late Aiders in 
Ad of Dear-ſtealing ; and if the Defendant was illi- Der- ſteal: 
cite & injuſte auxilians & aſſiſtens prefat Rolfe, &c. in il- s 
licita & injuſta occiſione & venatione of the (ain Deer, viz. 
perſnadendo & incitando the 1 &c. to hunt wy 
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lll the faid Deer; and lending them Dogs to hunt and kill 


| Opinion, 


the ſaid Deer, and Hozfes to carry them away, contra for- 
mam Bratuti, Aud whether Whiſtler, ag charged, be within 


the Statute, was the queſtion, == 


Gould mane two queſtions of the Caſe, 1. Whether if the 
Wows aiding and aſſiſting were totally left out of the Sta- 
tute, they would be gutity within the Statute ? 2. CUhether 
in Caſe they were not, theſe Wlozys would bung them in? 
The Cows of the Statute are, ſuch as are aiding and a(- 
ſiſting therein; and he ſaid the TUozd therein was the 


ſame there, with thereof oz thereunto; fo2 he that lent his 


Dogs to hunt, is aiding in the Þunting. And this appears 


from the Pꝛeamble, which ſhews the Cauſe of making the 


= 
1 


ver Ack o 


Plat 


b 100 Wit | als 16 9 irs ae Were 


Statute, which is, that notwithſtanding the many Laws made 
againſt unlawful courſing and killing of Deer, Thatfozas much 
as the Penalties are not ſufficient to deter, divers ſturdy 
and dilozderly Perfons, who conkederate together to com- 
mit theſe diloꝛders; and if any ok them be kound guilty, 
which is rare, they contribute and make the Penalty light 
upon him that is ſo AAM 1 fo? the moze effefttial 
diſrovery of ſuch Perſons 4 (Chat Perſons ? Such Perſons as 
bo confeberate) Be it enafted, Ke. And the C01d ſuch does 
cotiple the Enalting part to the 1 2 Co. 15. 1 Inft, 
72, 11 Co, Alexander Poulter's Caſt 36 b. 31. a. And 
fre it would be very miſehlevous, that the CTlozid should 
kiiow, that the Statiſte does not extend to Accefſaries bekoze 
the Fall! Fo) then the Rich would ineite pooz and deſperate 
fellows to hunt, and ſupplp them with Dogs, Hotfes, 
de. And not be puniſhable within the Statute, 


Ob), Ehis ig a Penal Law, and therefoze to be conftry- 
eb 1 * 4 ng aun aſting therein, muſt be in the 


Anſv, Qlite otherwites Ag ad, dg offiing is p1o 


le; 9 pe that aſtiſallp kapmmts fk. Ge 1s Evie) 
Wil "je e e a8 miyeh a he Afi 
the GfT6JN 
„ Eat 
15 


Mil 


jt 
INARINA; 3 TAFF; 4; 


| 193: en W. 4 K 4 | 
WR komme All thy who Egunſel; Abet jor 
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 S$eeandly, Suppoſe theſe Cons were not in the Statute, 
pet the Defennant would be within it ; fo2 it is a Treſpaſs 
and I take it that there is no diverſity between the Caſe of 
Treſpaſs and Felony, as to the aiding and aſſiſting; only 
that in one they are Paincipals, in the other Acceſſaries only, 
And when an At of Parliament makes a new Law, and makes 
à Crime Felony that was not ſo befoze, tho" there be not a 
(Uo of Acceſſary ; pet they ſhall be Felong, Vide Palm. 141. 
And the Caſe 13 H. 7. 12. upon the Statute of 3 Ed. 1. cap. 20. 
De Malefactoribus in parcis, which Cauſe, he ſaid, could not 
be diſtinguiſhed from this Caſe, fo2 that is a very Penal 
Law; fo? it inflits three Pears Impulonment upon the Par⸗ 
ty, and a Fine to the Ring, and to find Sureties never to 
Dffend moze ; and kozdekault ok Sureties to abjure the 
Kingdom, beſides a large Amendment to the Party aggriev⸗ 
ed: And pet he that did only command, was adjudged to in⸗ 
cur the Penalty, which Caſe he affirmed to run quatuor pedi- 
dibus with that now in queſtlon. ES 


Powis. The Convifion good by Uerttte of the Mods 


amg and Afiſting therein in the Statute, and the Sta- 
tute de Malefactorſbus in paris did not alter the Offence; 


but left it a Treſpaſs ag it was bekoze and that Statute gave 


- a compleat Remedy to the Cafes to which it did extend; but 
it only extending to Miofeazance in ancient Parks and 


ark 4 


| ag appears p 2 Inſt, 199, there till did 
remarn great de 


b 
# of Remedy, and no Statute againſt 


Deer ſtealing mentions Aiders aud Affifters, but that of W. 


& M. which has the Cows now in queſtion, without which, 
— Lul, the Defendant could not be convified !: And fon the 


2 Inſt, 192, 2 Cro, 473. (8 grounded upon a Statiite which 
as lot the owe aiding and anni in it, ann if they 
an, the 1 14 who ſtood upon the 

been Uliſtev of hit CTlergy. Ain he Al wr e g Viſte: 
fene between Wales ok Felonp auß Exeſpals; ku Acts vf 

Poabſtaseſik tail 1050 thy enefit ge 100 

8 fk eptenn £8 Algers ji fers befüze, Dif khät, he (Mi 

Wag 11 ee Wie thers 18 118 KeaiNN Fol ä fes 
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en that the Canton mas G90: paw⸗ 


een of the Wows aiding and afiſting, he quoted 
n 


Lavper, would have 
Mah 
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Powell accord, "Tis Objetted that this is a wenal Law, 
and not annexed to the Offence, but to the Perſon offending 
under ſich a Defexiption, and the Aiders and Afiſters there- 
In ; and the Onion i taken between Aibers and Aſſiſters 
therein, and fibers and Aﬀiſters thereunts i Oe that only 
lende Dogs, Ge, * * commit the Fact, ies not aldiug in the 
aff, but to it; © ep erfon daes lot come within the de⸗ 
ription of the Stati1 1b be agreen a goan map be a(b- 
Mp WII aud pꝛeſent at the going of ſt, wy affiim- 
» eb ihe! would be g e al Felan; wit there 1 
b likewiſe by hat are AYE ny I Eo v 
, wolſſd oily be 14 N. 10 0 10 10 10 þ gh is 
e that ois Ty e bees 1 eld, ai kh other thete- 


3; Ohj. is; bat this if A JP&nAl LAW, AND F842 that Reafyy not 
e Rui gon 
424 ji, a AVE Ade 1 


Ag WW 
Fer if Il ff IWF f th þ vg meſent Af st; 
1 hs uff i reſp opaſs, ANN Ki 0 WW 0 07 in d 


aff, gre Faually guilty of it, ann g i incipals ; Sa 
With erſwane A Pan to da g 10 11 he is I 
0 "wer ig pr aued in rl be ti be bay bh 
cipa Fr 1 ON the Thing ta which he perſuades bs 
400 al be ccrſſary to it, And fa new Felony be 


12 1 Au of Parllament, tho' there be not a CTlozd (ain 

| 1 that « aͤdeg to it yet be ſhall be an Acceſſary (f 
dig [wane befaze the Tack; ik at the Eime, he (hall be ppin⸗ 

10 Felon, if comfoztii . receiving, 8c. atter, he ſhall be 


cceſſhry alter. and Ye ſaid the diſtinitton in the Caſe of 
inch b d Evens was very nite bat however not like the 
zefent Cale, and he quoted the Cafe of W. 2. c. 34. If a 
* That is, Man raviſh a married oz ap other Woman, he ſhall have 
he — Judgment of Life and Meifber, and pet what ac can be 
| Gender #11028 Perſonal and Penal than that? And pet Aivers and 
| | alone, for Afliſiers are Raviſhers within the Vine, even a Woman 
= tuch as re. that one commit the 155 her ſelf, ſhall he ſo, And by the 
1 ceiverie = Þtathte of 3 11. 7. c. 4. kon ſtealing al Clomen, Sc. all aid. 
and the Wo- Frs and Afſiſters are Paincipals by the * ; yet there map 
1 man, are 1 in Acceſſary, as he Nen ter knowing them 
11 Principals a Guilty. And this by conſtruction of Law. And the 
is Wa u tatute of "Halefanozs in Park, is a Penal Statute, and 
" the 1 [f is not ä to any Fat — but to all MPigfea- 
| FO 3 
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ek... 


brought under (t. and the firſt Action that 
ain reteven 1 attel, which was a Treſpaſs, and by tan⸗ 
ſequence within the aa | 

not within the meaning of it, and that the 


s l 1, 4 10. Afton upon the (alle Statute aun hot guilty 
leave; Au that the . 40ů viy bank the lark in 
' tit Killed (io 


"2 li 
Ty 4 tt Ch er, Derlavation beſhi that 
CE Pk eee 
| Nene uh | 
| i (har Kit ige. 14 H. 5. a & 13 is Fe sieb 


al Fit 
WAS ADFURAFA | 

a9 g Ding HW himſeff; ANA it ig a ver | 
117 A Law, as the tgtute is. Ralf. Stat. 1 Hf. 1. c 5 


I K Av Perſon 1 oP Time. Wh 11502 WON bis Face, 
81 Paint gz other wi Wangiiiliy chase in the Part of 


af the 


- 


L i en b all 


andther, every ſuch [ep 
{har j is nat baund up to the Offence it ſelf, aud there is a 
2oviſo in that ad ta grcmpt, &c. And in & 


lan, thep that perſwade, incite, &c. would be Acceſſary ta a Fe- 
ſony, aud why ſhall it not be ſo in Caſe of Miſdemeanqh too ? 
And tho' the Caſe of Page and Haywood make a vittinifion, 
where Clergy is taken away from the Offence, aun where kram 


the Offender, under the Circumſtances deſcribed by the Sta- 


tute; as in the Caſe of Burglary, that where it is take 
away from the Offence, they that are aiding and aflſting in 
the Offence ſhall loſe it; but where from the Perſon offending 
ſo and ſo, he alone, and not the Acceſſary, Wall {aſe it? And 
he ſaid, that Diverſity, and alſa the Caſe of Evans and Finch, 
were in favour of Life, And in the Caſe of Evans and 
Finch, af they both had got into the Houſe, and one of 
them ſeeing the Money, had not touch d it; but deſired the 
other to fetch it, would not they both loſe the Clergy? And 
the Moꝛds of the Statute are, that he that enters and takes 
Goods to the Ualue of 5 l. ſhall loſe the Benefit of his Cler- 
By; and he ſaid he could ſooner be reconcited ta the Caſe of 
Page verſus Hay wood, than to that of Evans venus Finch. Fog 
Upon the Union of the two Nattons, the Scots byought in 
the Faſhion of Daggers, and much mtfchtef did ariſe betwirt 
the Engliſh and them, to avoid . the Statute of Stad 


bing 


3012s, and pet Aivers befoze the Faf, are 7 tonſtrugton | 
And bought = 
upon that Statute, was 26 Ed. 3, 11, ane bote inte q Park 
oids of the Statute 1 ann gufndgen 


| reſpals meant 
by the Statute was an vnſatufyl Punting and killing of Deer, 
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an ſhall be puniſhed as a Felan: W 
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Whether an Offences be made Felony, oz the offender made Fe. 
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bing was made. Suppoſe twa Men have a ſudden falling 
out, and a ſlander by gives his Dagger to one ok them, 
and deſires him to ſtab him, which he does, and the an dies; 
J doubt whether thep ſhall both loſe the Clergy ; and he 
- concluded the ConviXton good. ; 


Holt contra, Holt contra, F obſerve tho' A three Wothers agree fn 


one concluſion yet thep differ in the PzemiMeg, Gould ſays, 
Aiders and Alters would be within the Statute, tho' there 
were no mention of them ſn it. Powils ſays, It's merely be- 
cauſe of the m__ ode: And I viffer from them both in 
PemiMſes and in Concluſion : Every Body knows, that this 
being a Penal Law, ought by Equity and Reaſon to be con- 
ftrued accozding to the Letter of it, and no farther, tho' the 
Fatt that pou would bung under be within the Reaſon, and 
das heinous oz moze than that which is expzeſſed in (ft, That 
this At is Penal is moſt plain, foz here is a Penalty of 301, 
Secondly, which is bighly Wenal, the Defendant 10 put to a 
ſummary Crial different from Magna Charta: Foz it (8 a 
fundamental Paſvilege of Engliſhmen to be tried by Jury, 
which Pztvilege has been ſecured to us by our Anceſtozs 
many Pundzed Pears ago: Then when there is a Penalty 


infliged, and a different manner of Trial from Magna Charta 


inſtitute, and inſtead of being openly tried by his Meigh- 
bours in a Court of Juſtice, ſhall be convifted by a ſingle 
Juſtice of Peace in a pzivate Chamber, upon the Teſtimony 
ok one CUitneſs 3 J faſn would know if upon the Conſidera- 
. tion of ſuch a Law, we ought not to adhere to the Letter of 
the Law, without carrying Cows farther than the natural 
Senſe of them? ie | he” 


and let the Pꝛeamble be what it will, and recite what it 
will, it is not enough to bung them under any Penalty, if 
there be not Moꝛds in the Enacting part of the Statutz to dot. 


Obj. Becauſe of the Confederacy mentioned in the Sta. 
tute, it ſhall take in ſich as perſwave and incite, xe. | 


Anſw. No, but by Reaſon thereof the Penalty ſhall be greater 
upon the atual Offenders, and their Trial moze ſevere; and J. 
never heard of ſuch a Rule, that becauſe a Pꝛeamble of a Sta⸗ 
tute recites many particulars, and enatts a Penalty only upon 
one of them, that the Penalty ſhall be extended to all by 
Conſtrufton, Then the CUozds of the Statute are Aiders _ 

67: 435.0 [| o 


— — , 
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Aſliſters therein, that is atding and afliſiing in the Fatt; and 


be that lends Dogs and Pozſes to hunt, alds a Man to hunt 


and kill, but is not thereby aiding in the Punting and 


Killing, and the Law makes a great difference in Frame⸗ 
ing an Indickment in a Caſe, where one is pzeſent, abetting 
and aſſiſting, and where be is aiding and afiſting, but abſent 
at the Time of the Fact committed: Ik one be pzelent, aiding 
and aſſiſting in Caſe of Felony, be is ]2incipal : As it twa 
fight, and one lands by one of them with bis Swozd 
dzawn, he contributes to the aftual killing and that is what 
the Law generally underſtands Aſders and Aſſiſters to be, Jr 


unn Aft takes away the Clergy from one that does ſuch an AF, 


and from 9iders and AMiters z pet it ſhall not take away Cler- 
bY from the Acceſſary ; And for this be quoted the Cale in 
yer 186, where the difference ie taken, between the man⸗ 
ner of an Indläment of an Acceſſury befozez and that is by 


alding and affiſting to the Thing; if it be after, it is fo}. 


aiding and aſſiſting and comfozting after the Fat it pzeſent, 
they are ſald to be aiding and alifſing in the Thing, 


cipals, 


ob This is a Treſpaſs, and in Treſpaſs all are Pain: Obj, | 


Anſw. It is very true, if the Statute had inflited this Pe⸗ Reſp. 


nalty under the Name and Denomination of a Treſpaſſer, 
_thcre all that ſhould be perſwading, commanding, oz any 
wap contributozy befoze the Fait, tho' Abſent, would be with- 
in it; ſo if it were after, becauſe they are all by Law Treſ- 
paſſers, and the Puniſhment is laid upon a Treſpaſſer, but 


not becauſe he is under ſuch and ſuch particular Circumſtan- 


ces; and ſo is the Statute of Malekackozs in Parks, fo? it 


lays the Penalty, not becauſe they do Miſchief in a Park- 


in ſuch a particular manner, but becauſe they are Treſpaſſers 


there; and the Mozds of the Statute are not, that ſuch and 
ſuch as do ſo and ſo ſhall incur a Penalty, as the Mods are 
in our Cale. And if the Cozvs of the Statute de Male- 
factoribus in parcis had been, that ſich as did offend ſo and 
\ fo, ſhowid incur ſuch and ſich a . would incur 


the Penalty, but ſich as actually bad chaled: And our Sta⸗ 
ute now lays the Penalty on one particular Perſon, under 


this particular Circumſtance z and not as he is a Treſpaſſer 


at large, but as he offends under ſuch Circumſtances, and 


the Caſe of Evans and Finch is — ſtrong in the Point, 
U 


1 Cro. 474. Evans went in at a COindow to n — 


— 


— 


. —- 


— — 
— 
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-Relp, 


the Inner- Temple, and took fozty Pound in Boney out of. 


it, and all the while the other was upon the Ladder without 


nde, and in Uſew of him that went in; and held, that he that 


ffood upon the Ladder, ſhould have the Benefit of the Clergp 
upon the Statute of 39 Eliz. c. 15. And there no doubt 
they both were Principals in the Fact; but becauſe Cletgy 
is only taken away by the Satute from luch as enter und 
take away, and that Finch did not enter, he had his Clergy t 


Pet if Clergy had been taken away from any that commit. 


ted Burglaty 02 Houſe-bzeaking, there he ſhould not have it. 
Foz the Statute did not take away Clergy upon Account of 
the Felony, but upon Actount of Felony under theſe Cir⸗ 
cumſtances of entering inte the Þoule and taking away t But 
in other Calrs Clergy is taken away from the Offence 

of which he is kound Giitlty z as in Caſe of Robbery on the 


 Þighway z there all that are Robbers fhall loſe their Cler- 


ty, and one that goes to rob with another, tho' he and 
at a diſtance from him and take nothing, yet he is a Rob: 
ber! But if Elergy were taken away in this manner, that 
whoever ſhall meet a Man on the Highway, afſanlt him fa 
and fo, and do rob him, ſhall loſe his werf in that Caſe 
an Abetto2 would not lofe his Clergy, if he were not 


deſcyiptlon; 


Obj. The Caſe of a Rape, whoever ſhall raviſh a CTlo⸗ 
man, ſhall loſe Life and — and Clergy io taken away 
by the Statute, and the Abettor ſhall alſo lake it. ys 


J Anfwer, The Reaſon of that is plain, foz there the an 
changing that which was Treſpaſs dekoze, into Felony, the 
very Species of the Offence fs altered thereby; the Abet- 
tos of that Crime muſt be Felons, becauſe they were gtitl- 
tp of that Fa# which is now Felonp: And the Acceſſaries 
befoze and after ſhall be Felons, becauſe they were ald ing. 
inciting, &c. ta a Fa which 0 Felony, And every Wan 
that pzoenres a Felony to be Done, is a Felon: So of a Crime 
of & hier Matarez as if an Met of arliament han made 
a 1 * Treaſon, they that ſhould be Acceſſaries, ſhall be 
now Pzincipals, becanfe the Species of the Offence ts al⸗ 
teres. And there is a vaſt difference between both Caſes, fo: 
one alters the Mature of the Offence, the other only rafſes 
the Penalty, when the Offence is accompanted with ſuch and 
(eh Circumſtances ; and per Lui they that are Pꝛocurers — a 

35 Fat, 


within ſueb a particular Circumſtance, and telly w:thin the 


av PP 5 


vou own:their Jusidoistion. : 
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Fa, can't be called Aiders and Almiters in it, but may be ſaid 


to be aiding and aſlicting to it. Jud my Bꝛothers have not 


quoted one Caſe that warrants their Concluſion : And that he 


had known the Caſe of Evans and Finch enquired into, and 


ſcann ſince ; and that he himſelf han ozdered the Recow to - 
be bzought to him, and that Judgment is, as it is repozt- 


ed by Cro. And he ſaid, it was an eaſy Anſwer to a Cale, to 


ap that it was a nice one: But he laid, the Authozity of if was 


never impeached, and if it had been in Treſpaſs, he that 


ſtood upon the Ladder would have been {Ffftipal. But het 
ctip- 


the At took away Clergy under ſuch a particular 


tlon and Circumſtances, it was quite otherwiſe. And he 
ſaid, The Cale of Page aud Hay wood Lien in point with 


the Reaſon of this ; and if two guarrel, a third Perſon 


wozft of the three, aud one of the two ſtab the other; | 
that tabs ſhall loſe His Cler * and he that ſet Him on 
ſhall not; and the Reaſon48, bee 
ſeription of the Statute, and the other not; fo) Clergy le 
not taken away from the Offence of 1 


the Perſon committing Manflaugbter fo and o; yet fit 
he that does encourage the other to ſtab, in Conſpera 


le the Incendlarp and puts them * and (0 in Truth is he | 


of Law is as much guilty ag the other, of the Manſlaugh: 


ter. But upon the -Statute of Malefaito1s in Parks, the 
Statute does deſcribe the Offonce as a common Trefpaly, 
and raiſes the [Penalty upon ſuch common Treſpaſs done in 

Park: But here the Statute raiſes the Penalty upon a 
Perton who ſhall, in a Park where Deer ve e het, 

e. And therefoze this being not within the Letter ok the 
Ac, ought not to be bought within the Equity of it, And 
he concluded that the Conuiton ovght to be quaſhed 3 but 


_ the Court was agalnſt bim. 


Pꝛobibition, but ik they recetve and as 


H. 9g. pu come too fate: aftet 


Dm Smith 


4 
duke olle is within the De- 


ter, but kram 
z yet fit i 
ot 


rohibition: 
ithes of 
Weed, 


2 Saf. 54 8- 


4. $o 
i Vem: 2 85 
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Yeh verſus Croſs, 
Certlor art BEA Cur, tubereas a Certiorari (fed to the Court of 
Tefte, Ely, teſted the. 1ath of March, 11th of the late Ring, 
ectomalle in Eaſter-Term, to certifie up all PPlcag tunc nuper 


levat'; and the Plea was levied after the Teſte and befoze 
the Retozn. And per Cur. Jt was well removed; foz a Cer- 
tiorari, as well as a Recordare, ſhall remove all Plaints pend⸗ 
ing at the Time of their Retozn. | 


Hardeſty & Goodenougli. 


Reſtitution. I J2Quiſition of a fozcible Entry, removed hither by Cer- 
4. | tiorari, at the Suit of the Defendant ; Page moved fo2 a 
J. Procedendo befoze filing it, upon Suggeſtion that the Defen- 
dant had got Poſſeſſion of a Houſe, in which there were great 
Stoze of Periſhable Goods, and that now he would by this 
means keep it till the Goods would be all ſpoiled. Per Cur. 
| We may award Reſtitution immediately tho' we file it, if 
the Defendant does not plead three Pears quiet Poſſeſſion im. 

mediatelp befoze the Fo2ce, and that his Eſtate does pet con- 
tinue accoꝛding to the Statute of 31 Eliz. c. 11. And per 
| Cur. The Party ought to be ready with their Plea in ſuch a 
Caſe as this ;, foꝛ one may juſtify a fozcible Entry, if he 
were three Pears in quiet Poſſeſſion immediately befoze, and 

that his Eſtate doth ſtill continue, 


Auſtin & Crisby. 


Two Sci. Tecutozs brought a Sci. Fac. teſfed the 22d of October, 
of = retoznable the 14th of November, and a ſecond Sci. Fac. 
but ſeveral Of the ſame Teſte tetomable the 230 of November; ſo by 
Retorns. Rule of Court, Defendant had four Days from the Retozn 
ok the ſecond Sci. Fac. to plead, which indeed was all that re- 

' mained of the Term: They didnot plead; the Plaintiff takeg 
out a Fi. Fac. retoznable the ſame laſt Day, to warrant a Teſ- 
tatum. And per Cur. Jt was well; fo; tho“ the Defendant has 
four Days after the Retozn of the ſecond Scl. Fac. to plead, 
Ft that is a Favour to him; when he does not plead, the 

udgment is of the Day of the Retom of the ſecond Sci. 


Fac, 


— — 
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Fac. And he may very well take out a Fi. Fac. after to wat- 


rant the Teſtatum ; and the Secondary remembzed a Caſe, 
where a Fi. Fac. wag retoznable befoze the Judgment arm d, 


and held good in Favour of Execution to warrant a Te- 


Gidden & Drury. 


| yo being under Arreſt foz a juſt Debt to get his 
Liberty, conſented to give a Marrant of Attoznep to 
. confeſs Judgment to the Plaintiff; and there being no At- 

toznep by, the Plaintiff did really diſcharge, as he pꝛetended, 
the Batliffs befoze the TUarrant executed. Upon Examina⸗ 


tion of the Matter, Holt beclared, he would be very well ſa⸗ 


_ tigfied by Aftwavits, that the Bailiffs were ſo diſcharged ; 


fo as if the Defendant had refiiſed to execute the Warrant, 
they would not come again and ſeize on him, and that he would 


[udgment. T 
arrant of 
Attorney. 


have Reaſon ſo to believe befoze he would let the Judgment. 


 ffand ; and though this were Debt koz Boney due upon 
a Poꝛtgage, yet he ſaid there ought to be Bail, | | 


Bail. 


Holt in a Caſe between Hopkins and Gery, declared, Jfgaukrupe, 


' a Banker 02 Goldſmith who has many Peoples Boney, will 


refuſe Payment, yet keep his Shop open, and as often as Arreſted. 
he is arreſted gives Bail, he may by that Beans give Bail. 


preference of Payment to his Friends, and when he 


has done, he runs away, yet ſich Payment ſhall and a- 
gainſt a Commiſſion of Bankrupcy. And this was pꝛadtiſen 


in the Cale of Sheppard the Banker, who was almoſt ar⸗ 


reſted every. Hour in the Day fo? ſeveral Days befoze he went 


off, and yet gave Bail as often, and paid his Friends, 
and then went and rendzed himſelf in diſcharge of his Bail. 
And he put this Caſe, Jf A. knows B. a Goldſmith, whole 


Notes he has, to be in a declining Condition, and C 
to whom A. owes Money, comes to demand it of him, 

if he will take B's Note in Pape | 
ment, and he is willing to take it, and A. gives it to him, 


upon which A. agks him 


he ſaid, he doubted ik this be not good Payment, becaul 
here was not any Artifice oz Surpzize uſed, But A. goes to 
buy Goods of another, and offers ſuch a Bote in Payment; 
and the Party replies, J will take it ik he be & good 
and the other affirms him to be good, though he then 
dim to be otherwiſe, that will not be good Papment. 


Mulſo 


b 


Tem. 8. Hill. 4 Anne | in B 8 


124 —AÄA² 


EM 


S 
140 
Mandamn 
Writ, 
Here, 
Abatement: 
F-Y Pit: (ot. Meat 
9 0 4944. 
19 1 6 6. 146. 


in 
| nk be A ee aft d. ev. _ 6: Ell 


| Powell. 
be To: 


| hot 10 


of the e Plea wh 


— 


Malſo ade koz ü Mitdatics 6 commit Adthiniftrattot 
to J. 8. Cura. Cle kant do that, but we map, to grant 
en atenten 4 to). 8. * next &-kin "gerdwving to the Sta- 
lite, 


3 ach & m 
EBT pon a Judgment in the Common-Pleas pond. = 
IDLH q Krit uf Et, 1 th Matter pfeaded in 


Holt. qty y 
mn 0 


Nate, 
Nee 


ovth upetfeve Cre: 
erkeve an Alo 
1 afar 


ard q een ok Etre 
W 


066 volinh 11 10 
1 and pay the 


entilte, (61 may 
Vide Yo! Hort N 


lea, betguke! Hoon er Oliginal, and a 
collateral Matter ; but that the t would fhew aſl manner 


t hag been he I in the Exchequ HeF- Chania not ta 
. 5 11 —ͤ 1 of if "nd e rreor would not hald the 


in Though! it be a new O1iginnl pet it fs no col: 
lateral ug Wo but the Judgment on which the Crit of Er⸗ 
1 l. off of the Aﬀtion, And as to the Caſe 
q Foe bb, Lak r, he ſaſd he had ſpoke to Treby 
80 ef Bach about it, and at he had fnfozmed him, it had 
gone off q Bayh for er, viz. That the Concluſion 
eq I foz it was pet. Judicium fi the party 

til Redgment affirmed, and not pet Jud" 
Ila qa [ary Aud che Caſe of Kin i; and Tuke was re 


(x. hab 22 eld a good Plea in Abatement ; 
"pave no Saban » Vide Mich. 3 W. 


pr. one in not in Court, to move 
„ Colts, 
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Folt. J never knew Monep bzought into Court, and it 
ſtruck out of the Declaration in Debt though it has been done 
upon a Bond with Condition in Debt fo2 

utuatus eſt 1 and Je ſaid he had unoton it done in Replevin, 
the Diftreſs being ko: Rent. And the firft Motion ever made 
fo) bunging Money into Court upon a Mutuatus, had been 


Money 
| rought in- 
Rent, and in a 0 Court. 


done by Levinz in Keellng s Time, Note, Here it was Note 


Debt upon Articles, 
Blainfield & March, 


Seaman dleg In the Copage t The Captatn, aceebin 
ta the 10 among them upon h teaſton 


& t 
talked all bis $00 
makes an Jhventory of they, aud of the Aates hs folb 
them at, and delfvered (ft f6 the Abmihifiratety at hig Ae 
tüm, Who binge Frever fo) the Ehings juſt as 5 were 
mentioned in the Iuvenkenp, and reeaver'd juſt the Sfaſue fo; 
which they were folk in Damages: One Item in the Deeſa⸗ 


Le 
gun elle them at the Maſt, any % 


les li 
Abatetneit; 


ration mas, Chat the Inteftate had been poſſeſſed of dyadecim 
* 


dimſd. Thecis de (Spirits) with g Dach as here, ( 4 le 

twelve half Caſes of fpirits) and Alſo fifty alis qua 
callſdæ; ( Anglire, fly Gallons of Hgt-waters.) At the 
Trial of this Cauſe hefoze Holt at Guildhall, he held, That 
this being Trover upon the 18 
Mot gullt a that the Defendant can't give in Evi, 
dence a CUifl made and Executozs appointed, but that ought 


to have been pleaded in Abatement; But if Trover had been 


on the a of the avminiſtratoz, there, upon Mot gullty, 
he might take Advantage of that Matter in Evidence. and 
ik an Executoz bug Trover upon the Poſſeſſlon of his Te- 
itatoz, upon Not 10 „ he ſhall not be put to pzove himſelf 
Erxecuto) ; Secus if he had bought it upon bis own Poſſe loan. 
And be farther held this Uſage of ſelling Goods of dead Sea- 
men at the Maſt to be vold. After Cerdift it was moven in 


Mon of the Inteſtate and 


Arrest ok Judgment by Branthwaite, 1. That it ig [certain Arreſt of 


what is meant by Caſes. 2. That the Quantity ovght to 
appear, 3. Spirits is of an incertaln Senſe, 4. It ought to 
have been put into Latin, ſince it has a Latin CCozd, oz with 
a framed Elo and an \nglice z fo2 if Clos be ſo incer⸗ 
talnip laid, that it is not known what ie meant by them, 


it is ill: Vut it they be n e cows, no Damages m—_ 


Judgment. 


j A, ; 
/ * . / UF Y+ 


114 they haue any certain Sehſe, then it will de 


e © 
(Angl bh urtalns and 


Shs of Com. 


Opinio Cur, 


PE ET 


be Doe intended to be hel fo? them, and this was agreed to 


WM 1296 Travey will If to 9, 
ED hut if 91 wing | 
14 ook 1 my [thout wewin 5 ot 


= 


| (tel 
much. yr We 5 1 188 Beer 3. Bit tt 
1 5 n e 0 would "re fo 45 00 fen, fo? aL1.thaty. 


of Books, bec, 
Mountagoe contra, Styles 270. Trover by Carrier, and a 


Trunk of Linen and other Matters; good after Cerd(f, 


Acton foz burning the Defendant's! Barn, per quod he hath 


loſt (ſeveral Gaobs, & quædam Ornamenta pro Equisz good 


er Gerdid. 1 Keb. 825. 1 Vent, 1,3, Che Rule befoze pur, 
if. (ops be luſenlble, Damages are not given A 
| 
g Caſe of Bandy az Spirits, was as well Wwighyn 
Den, ons LRN a 
me 9 5% 9. 2 ro 28 Plancis,Granariis, (Anglice, 
Piauus of 1 en ur, goon, becauſe. conflned to 8 certain = 
and Place. Sciles, 338. fo; a Libzar of. Books, without 


Vinly, » 1 many 8 what Books. Good koz a Piece of 
ml 30% pro quadam Parcell. Fill, good, 
. decem ariÞug Tegulorum & Velorum, 
Sh ce) 1 Lev, 301. De tribus 

och ot Day) 1 Keb. 4,37, 

De duoden, 1 (Ay ozen of Thread) e uno 
Mus io, (Apglice, the S! e Sign of the Croſn Reyes) Stiles 49. 
+ or Wood ver ſh us n De uno rs Cc, y a 


Stru „Fœni, ( Anglice 
tice, a 


Heh 


Holt, One map bave Trover fo2 a licte, thourh ſome be 
larger than other; and a Libzary, of Boots ar? eaſlly aſcer- 
talned by the Place they Li in, an 2 what they were 
wozth in the whoſe. un de, R put the.Cqlz of Trover, of ſg 
many. Ralis & nh (Anglice, Rntls any ales) and though 


| bere the lo Gall on was ſav to have a certain Latin ame, 


=. 1 Congius, vet Holt ſaid, our Oallons are not the ſame 
at of the Ro 1 0 Aud the Cale being moved at ano⸗ 


ther a the op Spirits, which, was ſafd was En- 

uh. wherrag bp. vi pe ite of H. 6, all ak mY to 
wo A ont © het, © hat a Caſe, of Spfrits 10 

Gin du. oh, (mg. pl with q « Dal might he w 


lugs ingertain, though = 


taken T 
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3 
bo 


taken foz Spiritibus z and there is the Tom Galo galonis, 02 
Galona galonz, to be met with in Spelman foz an Engliſh 


Meaſure contathin - eight Pints, called a Gallon : Any 
dum Gur, Plant Uf et len aun Fo atgme: 


Steward & Eddy. 


| Andamys to grant Admtuſdration to the Alke of the nenn 
VE Jneeſtate oz nert of Kin, and it was thewed, That 7 #1 A& 
there was a Mill pzetended below, and avjudg'd ng Will ; and ion. 
an Wi. that Sentence, which being q Sulpenſlon there- 

of, the Rule fo the Mandamus was difeharged, per Cur. 


: 7 Boch & Johnſon. | | d. 8 


N Aſſumpſſt, Mlaintiſf veclared, That in Conſideration p;.o. 

the Plaintiff's Tefatoz did at the Requeſt of the Defen- 

dant, receive as Guests into his Potiſe ſueh Childzen and find. 

them Neceſſaries, he the Defendant did pꝛomiſe to poy the 
laintiff's Teſtatoz It it should come to. Dekendaut 

Headed the Statute of Limitation il! z; and the Plaintiff de- 5 

murred, and had Juvgment in Common-Pleas, and Erro: | 

thereof bzoyght here, and common Erro? afligh'y, Broderick, 

5 ok Eh laintiff 4 wat ors 1 15 Foreſts Variance 
& Men, ut Hofpites, into the Teſfatoz's Pouſe, and ta tom the 
find them Neceſſarieo z and auerment is, That he received 8%" 

them into the Houſe and found them Neceflhries, without ſap- | 

ing that he had received them ut Hoſpites, and the Law doeg 

anner ſeveral (ſubſtantial 1Pzivileges to the Condition of an 

Hoſpes; fo that to receive one generally into an pouſe ang 

finding him Mereſſuries, is very different from, receiving him 

as Hoſpes, and therefoze the Agreement not purſtied ; on 

Hoſpes is a diſtin Thing from Servants, Appzentices, &. 

And pet ag it is averr'd here, ie might be, that: they were re- 

ceived as Servants.o2 Appꝛentices ; and where one declares 

upon an expzefs Agreement, one muſt bung himſelf” erpzef 

within it. 2 Leo. 53, 72, 1 Saund's, 7. 1 Sid. 309. Yely. 97. 
7 2 243. 1 Janes 447. elt upon a Garlance frm be 

reement, | | 


| Parker contra quoted Poph, Th 
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| Holt, C. J. None of your Caſes comes up to the Caſe 


in Queſtion ; fo2 the Caſe of Hargrave and Rogers, 2 Cro. 45. 


Yelv. 52. was, A. bound himſelf in a Bond, with a Condi⸗ 
tion, That a third Perſon ſhould appear to an Aﬀton upon 
eight Days warning; and that ik he were condemned, then 
he would anſwer the Condemnation. The third Perſon ap- 
pears in an Aﬀion without eight Days Matice, and is con- 


demned, that ſhall not fozfeit A'S Bond; foz he being a third 


Perſon, can't do an Ation to alter the Terms of A's Agree- 
ment; as if A. be bound to B. to pay him 100 l. B. may 
take any collateral Satiskadion foz it: But if the Condt . 
tion were to pay C. 100 l. there C. ſhall not receive any 


. collateral Satisfa#ion to ſave the Bond; foz he can't alter 


the Terms of an Agreement made between Strangers. And 
as to the Caſe in Jones 447: the Conſideration is, That the 
Plaintiff ſhall pzocure J. S. to renounce Adminiſtration; fo 


there is an Ai to be done by J. 8. to entitle himſelf to an 
 Aﬀton ; foz if he does do nothing, though the other renounccs 


Adminiſtration, he has no Cauſe of Adion; koz the Agree- 
ment was not to pay ſo much Monep, if the other renounced. 
Adminiſtration generally, but ik J. S. did pꝛocure him to do 


it; ſo that Caſe quite differs from this. And as to the Caſe 


of St. Catherine's Hoſpital whbich .you quote out of Leon. 
the Agreement mult have been thus: In Conſideration that A. 
at the ſpecial Inſtance and Requeſt of oy would butly a Houſe 
fo? B. that then B. would pay him fo, much Money fo? it. 
Aud in his Declaration he does ſay, That he did hulld the 
pouſe, but does not ſay he did it at the Requeſt, ok B. and 
1 needed not to da it ; fog. the Agreement was not, That be 

ould build a Þouſe when the Dekendant did requeſt him, 


but the Agreement was ablolute to bulld a poule, and to that 


Agrecment he was brought at the Nequelk of the Defendant: 
and be quoted, 2 Cro. 404. 1 Cro. 194. In Canſideration 


that the Platntiff at the Regueſt of the Defendant would 
marry the Defendant's Daughter, be-pzomiſed to give him Co, 


| arp oney. Aud the Plaintiff in bis Declaration averrs, 


hat he did. marry. her, without ſaying that it was at the 
equeſt ok the, Dekendant; and beld to be well in it Celf 
thout any Requeſt oz Help of a Gerdick. And he put a 
Caſe, where the Agreement was. That the jo laintiff ſhould put 
his Son as an Appꝛentice to the Dekendant fo2 ſeven Years, and 
that the Dekendant ſhould find him Meat, Dzink and Cloaths. 


The, Plaintiff brought his Action againſt the Defendant, 
1 | 


With» 


Fr 
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without averring he had put his Son to him koz ſeven Pears; 
and held, that the Aﬀion did not lie, fo2 there it was part of 
the Agreement, that he ſhould put his Son to him, and the 
defendant was not to p2ovide fo him, if he had not been put 
to him as an Apprentice foz ſeven Pears, Vide 2 Jones. And 


per lui, the Caſe in Yelv. 175. was againſt all Reaſon. And 


if the very Cale in Terms were to be judged over again, he 
would be of a contrary Opinion to it; fo2 it was to pay ſo 


much Monep befoze the Plaintiff did take his next Journep - 


to London, and the Exception taken, That the Platntiff had 


not averred that the Journey mentioned in the Declaration, 


was the Defendant's next Journey after the Agreement; foz 
if it were the next, then by their own Confeſſion, the Ackion 
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lay; andif it were not the next, then there was another Journey 


befoze, and then too the Action well bꝛought. And he put the 
Cale in 2 Saund. 873. in Conſideration that the Plaintiff's 


Jnteſtate at the Requeſt of the Defendant, did find him di- 


verſa Veſtimenta & omnia Materialia adinde ſpectant', he pꝛo- 
miſed to pay him all that he ſhould reaſonably deſerve fo2 
the ſame, J laintiff bzings an Aﬀton, and averrs that he did 


find diverſa Veſtimenta & Neceſſaria præd. and not a TUozw 


mentioned of Neceſſaries, befoze but only Materialia, and that 


he deſerved ſa much fo? them: Pet it was held good. And this 
was upon a Judgment by Default moved in Arretof Judgment, 


upon a Retozn of a Writ of Enquiry of Damages, VideStiles 
163. the beſt repozted Caſe in the whole Book, koz it is plainly 
and ſenſibly repozted : The Agreement was, That in Conſide⸗ 
ration the Plaintiff would deliver to the Defendant's Son, 


ſo much Mare as he ſhould deſire, the Dekendant pꝛomiſed 


to pay what they ſhould be wozth; and the Plaintiff averrs 
in his Declaration, that he did deliver ſich Goods to the 
Defendant's Son, which were received by him, without ſay: 


ing it was at his Deſire : And that was held good, without 
any reſpeftt oz help of a Gerdick; fo2 the Acceptance of the 


Son is Tantamount to a Deſire, though he never did deſire 
him. So here is an Agreement, That in Conſideratcon 


that the ]Þlaintiff ſhould take into his Þouſe the Defendant's 


Childzen to be his Gueſts, the Defendant would pay him koz 
their Diet what it <ould be wozth ; and the Beach aſſigned 


is, That he did take them into his Þoule and did diet 


them, 8&c. without ſaping that they were as Hoſpites : But 


ſure the Thing ſpeaks it ſelf, and they ſhall be intended to 


be as Gueſts, ik the contrary don't appear of the other Side. 
And if the Wow Hoſpes had not _ been in the Agreement, 
5 | oa Do ; 


it : 
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it would be intended prima facie, Chat he was to receive 


them as Gueſts; pet upon the Evidence that he agreed to 


take them into his Houſe, and find them Meat and Daink, 


he could not be nonſuited, and the Averment is full and com⸗ 


pleat as can be; and it would be a very fozeign Jntendment 
to take them to be Servants oz Appzentices, o2 other than 
Gueſts ; and if ſuch a Thing were, it ought to have come 


ok the other Side. And per Powell, Jn this very Caſe it 


was held in the Common-Pleas, That taking one into his 
Þouſe and finding him with Neceſſaries, was to receive 


him as a Gueſt, as much as if it had been ſo expꝛels d, 
_ fo2 the Mods import ſo much; and if it were not ſo, the 


Defendant ſhould have come with a Bene & Verum eſt, and 
confeſs the receiving and finding Neceſſaries, but alledge 


that they were there as Servants, Nc. And Judgment affirm'd 


per tot. Cur. | \ 


Sir Richard Rains and the Commiſſary of the Dioceſe 
| f Canterbury. | is 


NE Rogers a Seaman died beyond Sea: The Place 
| of his Habitation while in England was Sandwich with- 
in the Dioceſe of Canterbury, and he had Bona notabilia fn 
other Dioceſes within the Pzovince of Canterbury, and the 


| Commiſſary of the Dtoceſe commits Adminiſtration to the 


Alike, and a Credito2 of the Inteſtate is (et up in the Prero- 
gative- Court, to cite in the Woman to have her Admini⸗ 
flration repealed; and to this Suit, a Pꝛohibition was moved 
fo2, and a Rule nifi to Day. And now the Judge of the Pre- 


rogative-Court alledging that this was in Derogation of his 
'Juriſdi#ton, which he deſired to maintain; and it appearing on 


the very Suggeſtion, that there were bona notabilia, it was 
urged, That that was a Confeſſlon that the Adminiſtration 
committed by him was vold, and none ought to be pꝛohibited 
to repeal a void Adminiſtration. = oh ” 


Holt. We do not pꝛohibit you from committing Admfinit- 
ſtration, which you may do if the Adminiſtration committed 
by the Commiſſary, be void as you ſay ; but we pꝛohibit 
the repealing of an Adminiſtration, which ko; ought we 
know is duly committed; and if it be by the Archbiſhop, 


Quatenus he is a Petropolitan, though there be no Bona 
1 . 


notabilia 
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notabilia, it is good till repealed ; and if it be vold, he may 


commit a new Adminiſtration without any moze ado, and 
then let the two Adminiſtratoꝛs contend the Batter between 
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them: But we will not repeal this, becauſe it is in Derogation 


of your Juriſdixton below; fo2 you your ſelves would commit it 
to this Perſon that now has it. But all the Queſtion is, Whe« 
ther you oꝛ they ought to grant it of Right? And where you both 
pꝛetend Right, it will be hard to let you be your own Judge; and 


all depends upon the Conſtitution of the ]P2ovince of Canter- - 


bury; fo? if there be ſuch a Uſage foꝛ them to grant Pꝛeꝛoga⸗ 


tive Adminiſtration, it is hard to hinder them of it; and 


the Matter being thus, tis fit a Pzohtbition ſhould go, and 


then we will give Judgment final, and then you may bꝛing 
CUrtt of Erroꝛ if you pleaſe, | 


And here it was laid, That if adminifration be commit- 


ted in a Dioceſe where there are Bona notabilia, though ſuch © 
Gant be ipſo facto void, yet they don't grant a new Admini- - 


ſtration in the Prerogative-Court befo2e they repeal that, and 
in that Caſe they ſhall not be pꝛohibited: But this here is dit⸗ 
ferent, being a Queſtion of Right. At laſf it was pꝛopos' d 
as an Expedient, to try the Queſfion, that Sir R. R. ſhould 


bing Calc againſt the Commiſſary, fo2 granting a Pꝛeroga⸗ 


tive Adminiſtration to the Pꝛejudice ok his Jurilſdickion, oz 
that he ſhould bꝛing an Indebitatus Aſſumpſit fo2 the Fees, as 


fo2 Money received to his Uſe. And the laſt was done by 
Conſent. = IE ” 


Taylor & Rains. 


E ME befoze Marriage had Articles of Settlement made Baron * | 
| with her intended husband to this Purpoſe: She being + | 
poſſeſſed of Leaſe fo: Years, the Articles were, that ſuch Articles. 


ſhould by TUriting under her Hand, oz by her laſf TUill ap- 


point. The Moman the Day befoze her Marriage makes a 
ill, deviſing the Truſt of the Term to B. and then mar- 
ries, and after her Death, the Executo2 appointed in that 
Util would pꝛobe it in the Spiritual-Court, and the pusband 
moved foz a Pꝛohibition, upon Suggeſtion, that ſhe was a 
Feme- Covert at the Time of her Death, and therefoze could 
not make a Mill o2 Executoz. 4 Co.Forſe & Hemblinge's Cale, 


And ft was agreed now by the Court and Bar, That a — 


ö 3/3 5 


arriage- 


Lion. 


— 
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Covert could make no Mill, but either as Executrix, oz by 
Conſent of her Pusband, oz of ſuch Goods and Chattels, 
as by Marriage are not given to the Þusband, and that 
ltkewiſe by conſent of the husband. And it was agreed by the 
Court, That this Mili though in purſuance of a Settlement 
o/ Articles befoxe Marriage, was not ſuch a Will of which 
they had any Jurildickton below, but it amounted to an Ap- 
ointment in Equity, who ſhould have the Truſt accozdfug 
o the ſaid Articles. And it was farther adjudged, that ik 
one has the Truſt of a Term fo2 Pears and dies Inteſtate, his 
nert of Kin ſhould have Adminiſtration of it, and Admt- 
niſtration may be granted quoad, &c. as well as an Ere- 
 Euto2 may be quoad. And it was likewiſe declared, that the 
Map here had been to grant Avmititſtration to them to whom 
ſhe had appointed the Truſt, and not to pꝛoceed by May of 
Pꝛobate of Mill; and heid a Pꝛohibition might go after Sen- 
tence in this Cale per Cur. | 


Hart & Longficld. - 


pen were ſeveral Counts; and Demurrers to ſomk, 

= ald Jſies taken upon others. And one to which there 

ou, and Was & Deturree was this z the Plaintiff declar d, That 

«to part. whereas ſich a Day and Pear the Defendant was indebted to 
im in ſuch a Sum, foz nouriſhing Edward Longfield at the 

equeſt and Inckance of the Defendant, he the Defendant did 

pzomile to pap him. There wag alſo a Quantum merult fo? 

nouriſhing the ſaid Edward Longfield fo; the ſame Time. 


SY The fir Exception was, That an Indebitatus Aſſumpſſt did 
Exeepjion.5* ngt lie in the Caſe, & Vid. Me. 701. Cro. Ca, 107, 194. A; 


. 
* 


Pee lara 


us yes, and eh Fees as be ſhould give to Counſel, And 
oO ged, That an Indeb. would not lie againſt A. a Vent. 
. 96, 1 «014 | | | | 


Exceptlon 2. Second Exception was, That the fleft Declaratſon being 2 


an Indeblt. o) nourſſhing of Edward Longfield fo ſuch a Time, 
there is likew(ſe a Quantum merult foz the ſame nouriſhing 
which is contradickop, that there ſhould be one Agreement to 
_ much, and another to-pap-a Sum incertain, and both 


4 


Holt. 


6 


2 — 
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Holt. There can't be two Agreements, and both ſand fo? Outs 


the ſame Thing at the ſame Time; foz2 in ſuch Cale, the laſt 
would deſf2oy the firſt, and the laſt would only ſtand ; but 
the May had been to averr them to be different Childzen; and 
that is the right may, when a Quantum Meruit and Indebitatus 
is bought fo2 the fame Thing; fo2 here you ought to multiply 


Edward Longfield as often as you multiply your Declara- 


tion. But as to the other Objedion, Can't A. be indebted 
to B. fo; doing good to C. ? Fo if A. ſhould ſay to B. Give ſuch 
n Nuantity of Goods to C. upon my Account, and Iwill pay 
pou, 02 make J. S. a Cart, and J will pay pau foz it; ſure 
an Indebitatus will lie againſt him (A) in that Caſe, and the 
Sale pꝛoperly is to him upon whole Requeſt it is given, and 


not to him to whom it is given: But an Indebitatus will not 


lie fo2 being an Attozney ta a third Perſon, becauſe in that 
Caſe bis being an Attozney on Recozd, is what entitles him 
to Debt; and therefoze, if another do pzomiſe to pay, pet 
he, fo; whom he is an Attozney on Recozd, is not diſcharged, 
and therefoze the other can't in that Caſe be liable to an 
Indebitatus. And in the Cale of the Cloth put befoze, no 


Aﬀton lies againſt him to whom it is dellver d, but only a⸗ 


gatnft him upon whoſe Requeſt it is old. And the Court df- 
refed the Plaintiff to enter a Non Pros, upon all but the firſt, 
and take Judgment upon that, and fo it was done. 


Domina Regina & Pigeonry. 


judgment. 


TRE | foz that he did put Quoddam Venenum, (Ang- Polſon: 


lice, Antimony) into a Cup of Beer, and gave it to J. S. 


iſt Exception was, That Venenum ie Latin fo the gene- 
rical Mod, Poiſon; but not ko; any Species of it, as this is; 
but this Exception was over-rul'd upon the Caſe in Hard. 361. 


be av Exception was, That be wan called by the Aud. 
tion of Alchymiſta, which was none at all, But the Court 


would not quaſh it, having a freſh Memozp of a foul 1P1a- 


T(ce not long betoze by intoxicating Þ püick. 
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b 8 A Sylveſter's Caſe 


| 0 Be: 1 wag a French Refugee ns to an Kaen blought by 


of him, it was pleaded in Abatement, That he was af 


L . hem, under the Ligeanee of the French King, 
_ then in Mar with the Queen z and ta this there wag a 
Demurrer, And per Cur. The Plea i 080d ; fo2 tha he be 
A Þ802 Refugee, and under the Dems Pioteffon, which does 
enable him to Nie, pet whether his 1Þzotefſon be special, oz 
general ag b ieee he ont to plead eit. And per 
vt Ak a (Urit be abatable in ite (elf, as being koz a wrong 
Pan, Dekendant map ſap Petit. Jud, de Billa, becauſe there 
the Akon is il coneeiv'd 4 but where the Writ is well kon. 
fefy'd, bit bad fo} Miſhoſmer, Defendant gan k contliide (v, 
And if an alien Enemy come inte England without = 


Queen's Sista he ſhall be feizen and impzfaned by the 
Lam of England, and he fhall have no Abvantage of the Lam 


= of — 182 f Any C zang done ta bim here 3 but if he has 
general 63 arg 12oteition, it ought ta come of big Side 
in Pleading, Per Cur, 3 


Tudginent Per Cur. To have Judgment ſigned againft a caſual Ejefo2 
Jaan ca» ffanh, all Things muſt be very fair of the Plaintiff's Side, 
(ual Ejeftor, 1 the Defendant loſes bis Poſſeſſion by a fiftitious 70. 


| 
= 
3 
| 
1 
JISC 
| 
| 
| 


- 4 0 
— — . — NE 


| 1 Domina Regina & King. 
| &@ £. 4 An, Indictment M JudiXment of Fozgery removed up out of London, 
| b. of Forgery. and demurr'd to here. The Caption was, That per Sacra- 
Latin. mentum ok the Jury by the Mames proborum & legalium 
hominum, - pro Domina Regina pro corpore Com. præd. 
triat. jurat. onerat. exiſtentes præſentat. exiſtit, quod the 
Defendant, &c. falſo & malitioſe, & c. quodd. ſeriptum Obli- 
'gatorium fabricavit & contrafecit. And ſeveral Exceptions 


were taken, = 

Exception i. 1. To the Caption, there being no Kerb to the Momina- 

tive qui triat, Jurat, & onerat. exiſtentes z and ſa it was 
ſaid to be Monſenſe. 


4 . 
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2. Ekkeption was, That the Exime charged Wag the Except: 2 
roi fallly, whereag sk kguld be 116 Erime if it was not wi 


3: If it were a Fa2gery, if coulh not be Seriptum Obligatory: Except: . 
foz a fo2ged Deen Js hot Sbtggtaw; therefozo it ſhould be 
_ fox forging quodd. Seriprum,purpozting a CUviting Obligatory, 


4+ Exception, That a Fozgery to the Preſudico of no⸗ Except. 4. 
bodp can't be a Crime, and the pietended Bond could be tg 
110-hoby's p zeſunice; fo) oft was g Bold to the Sheriff of 
London I the Appearance of a Jartſoit under Atteſt a dis 
Purlfieatlonis n ottavis Diebus, and there is ie uch Day, 
alth therefgze the Bond eis nok gecg ding ko the Skakuke, ideo 
voihz and by Eonfequenee the Fepgerp na Exime, beeaufe 
118 eſunfee ta anp. 


Blk it was xefoluen by the Caurt, 1. That this Indick⸗ 0% win 
ment is ta be confinered ag if it were an Innickment of High: 
Treaſon; and if it were ſuch, it woun be good notwith- 

. the Caption, ka; that was na Incerkainty in the 


And per Holt, CUhat Matter is it whether a Man be hang 
ed by good oz bad Latin, aud he could ſhew wozſe Latin than 
this in many CUrits, as in the Arit of Adjournment, which 
runs thus, Rex Julticiar. ſuis ad Placita coram nobis, &c. 


And as to the 2d, The falſo fabricavit is as much as 

to ſay, That he being a falſe and malicious Man, did kozge; 

and not that the Fozgery was a true Fozgerp, but the Thing 5 
fozged was not true, but falſe, | 


And to the 3d, That it could not be Obligatorium ff it 
was fozged, it is not in Truth and Reality binding, but in 
" Shew aid Appearance ft is; and that is enough: So it fs 
an Obligation though a kalle one. 


To the 4th. Jt was held firſt, that the Ockavis Diebus may 
be well underſtood koz the Octave of the, &c. Beſides, theſe 
Bonds are not meerly vold by the Statute, but only voidable z 
and therefoze you muſt plead the m_ Matter, and not non 
eſt Factum: And you may ſay, That a fozged Bond binds 


no-body, 


—— 
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Arreſt of 
Judgment. 


Entire Da- 
mages, Ce. 


Opinio. 


Ieh 
Rig of Ere Ny 1 Evidonee by 


Term ad- 
journed. 


Judgment. 


no-body, (as in Truth it does not) and infer from thence, that it 
is no Crime to fozge. And the Queen had Judgment, and 
King ſfopd in the Pillozp; though the Caſe of the King and 
Queen (Vide Thorowbridge, Trin. 6 W. & M.) was quoted, 
where Judgment had been revers'd upon a TUrit of Erroz 

fo2 want of a Mominative Caſe to the Gerb. And here the 
Caption wanted a Gerb to a Mominative Caſe, | 


Brock & Biſhop. 


Reſpaſs fo2 bzeaking the Plaintiff's Cloſe, and entering 

into it, treading bis Gzals, and cutting ſomany Trees 
to the Quantity of tcn Cart-loads, and carrying them away 
on ſich a Day, Tranſgreſſionem przd' continuando, from 
ſuch a Time to ſich a Time, And after Uerdia foz the 
Plaintiff, it was moved in Arreſt of Judgment, that Oa- 
mages were entire, and part of the Treſpaſs did not lie in 
a Continuando, and pet Damages were given fox that too, 
And though it were objeffed, Jf it could not be continued, no 
Damage could be given in Reſpe# of accozving to Butler 
and Hodger' Caſe ; yet under this Continuando ſeveral new 
Ads of Treſpaſs might be given in Evidence, and ſo Da- 


mages recovered foz them. 


4 


Per Cur. The tight wp in Treſpaſs fo repeated aug of Tref; 
(s would be, that on 1 Day, aun Diverſis allls dlebus 
vicibus, between ſueh Day ann hich a Day, the Dekendant 


t 
Did to and fo, Vide 20 H. 6. Blit in this Eafeth e Continnande 


i} [if 
and the . 


able, aud kpepekoze u Damages could be given koz it 
h 10 on offible, waulp be that of Foie other 

6 bp IAzoreneo of it + But that 
otight net to be (ered, and Cheberaye mat ta be intended, 


Another Gxeeption was, That the Declaration was gene⸗ 
rally of Eaſter-Term, and pet it appearen that the Treſpaſs 
wan eanmitten after the e 1ft of April, which was the Quin- 
den, Paſch, But per Cur, That Term was adjourn'd by 
Paoclamation to the ſecond Retozin, which was the 29th. All 

— "9x (hall veker ta that; and here the JBlaſntiff had 
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Dairs Regins & Foxworthy. 


JE was attainted of Murder, den the Murder of one Pardon of 
LI who had come in Atv of ebe Canfabte to arreſk him Murder a- | 
upon a (Uarrant. And having obtain d his Pardon, he TI 
was maugbt to the Bar to plead ; and it being team, the 
Wow AttinQuras was not in. ie 


CUhereupon Holt ſaid, he would conſider befo2e he would 
allow it, upon which he was remanded ; and at another Time 
the Pardon being amended, and Attin&uras put in, he was 
bzought up, and the Pardon allow d, which was upon Con- = 
dition that within luch a Time he would repair on board one 
of the Queen's Ships, and ſerve thee Pears in the Weſt- 
Indies on board it. 1 g 


And Dee moved: fo2 Leave to charge bim with an Aon in 

the Cuſtopy of the Marſhat : But foz that if he could not 
ap the Debt 02 find Bait, the Pardon might be thereby 
uſtrated, the Court would not grant Leave. 


nnd it was agreed, That ie in this Caſe after the Al- Note. 
lowance of the Fardon he pad tyoke the Peace, de mightnot- 

wiehſtanping the Parson, be notulnen ſoz that Offenes to the | 
eftttifeiion of his Pardon z and in Ach Cale de would 

bought up here alt and agh'd 10 de dan to ß 

why Seliteice ſhould not paſs £ Aud (f he pleabed the JPat- 

| poll 1 wound voply 496 Condition and 

— | | 


Robinſon & Walker 


M Covenant the Plaintiff ie That the Defendant Corenans; 

ANY J. 8. dis canvenire pre ſe 8. qualibet earum, e. That 

op 02 either of them would. lane ſuch a Ship at qa 

lace, and the Maintis koz the Freight, &c. Md te 

Defendant pleaded in Abatement, that the other Cavenanter 
es 1 2 ife, not named in the CClrit, And ie was agreed 

| 1 fob * Obligamus nos & utrumque noſtrum, wag font 


an 1 


— 


— 
n.. 
\ 


—_ 
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Entire Da» 
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A joint 
irt. Aid ne 


Plant declaring upon a 
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— EET MELEE... 8 * — „ 7 


Vut Holt vetlared, he thought pate milght been viverſit 
t q Ibet ebrum convenſt, al | 

& B. eofveniunt pro ft & quolibet eerum z kz in the fleſt 
2 eSrum eenvenit Eee the Lien, blit pre quoli- 

t Brun (FENG £6 gs £6 the ng in b Neue; Eat ia, that 
they both 67 eit 8 them WOUTD de fk. And ene map EOYE: 
fiat; (oat 8 8} A: Will Ba ftieh 9 Ehingz ff if two cover 
nant khat kthep 0 ene of them (hall de eh & Thing, that is 
BYBNANE ONIP 3 AND the Tem conventune, ANY ar 
pra quglibet egrum, MARES the Lien. Bijt py Eur. con- 

ffexencs between this and the Cale of Obliga- 
"uh my * erung noſtrum. And Jungment quod reſpon- 
Cel uv prius. | | | = 


Cutting & Williams. 


E. ARO of a Judgment in Com' Bane, ſeveral Counts 
below, and one of Therm was upon 2 Cuſtom of Mer⸗ 

Note given by the Defendant to the 
laintiff, pzomiſing to pap bim ſo much Monep and ſeveral 
amages, but one Judgment foz the Plaintiff below fo2 the 


_ ſeveral Damages; and now it was amgned foz Erro), That 
the Count upon the Cuſtom of Merchant was void z and there- 


foze-there being one entire Judgment, all wag void, and aug: 
n 


ment ought to be reverg'd in toto. And the Caſe of Mart 


and Clerk was quoted ag an Authozlty in point, 
Note here, Both the Damages were caſt up together, and 


Judgment foz them, with a Quz in toto ſe attingune to ſo 


much, thas is, quod recuperet damna ſua priclick. aſſeſ. quæ 
in toto ſe attingunt to ſu much, which Total comppehende 

both the Damages: But to maintain this, that is, that 
Judgment might only be reverſed in part, the Caſe of Jacob 

and Mills in Hob. 6. Cro. Car. 349. were urged. Mo. 708. 
ſame Caſe in effet, Vut of the other Side was quoted the 
Caſe in Cro. Jac. 424. A Judgment in point to the contrary 
kour Pears after, where the Judgments are diſlind and upon 


diſſin> Laws; as in Dower, where the Judgment foz re. 


CObery of the Dower is by Common Law, and to recover 
ages by the Statute of Marlbridge, oz in a Quare im- 


pedit z fo; there is Judgment fo2 the Church at Common 


Law, and do: Damages by the Statute z and in that — 
. udg ⸗ 


recover d, and not 10 
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Judgment ay fan v fo) che, and be reverg'd fot the or 


Von 04. ma * Alon upon (evernl zom 
keberal bid and due Judgment bv both. 
00 pen a Keleie 6 — q it appeared, that ah gin 


lit ſie N of t gf t N ne i J0bginone FeVerceh In 

_ fate; 1 Kt 233: K fle 1. 

any tv wg wag We Eafe 4 erflafd and 10 0 Va 33; Ed: 3: f 
Stiles 11, 135; Affnnlt and Battery Agafif 

this ] 4 "when Wag Alt THANE, ANA alt gf them appeap'n 


i (omep Al je Inn saint All : x FD i6 was r pherſed 
18859 cayuls the Thfant ; PP ** by A tig 05 3 Keb. 199, . 


| Vent. 27, 39. 3 Keb, 30 $35: 2 Yaund, 379. 
(Uay had been ta A1 fl Remittitur foz that which is not 
maſntainable and tale Judgment (01 the teſt, = 


Holt, It has been held as pap. ap in the Caſe of Jacob and ©, pinto Cur = 


Mills, but certainly ever fince the Courts have been of a con: 
trarp Opinlon. And there are but two Jubgments in the 
Books, that favour that Opinion of reverſing Judgment in 
part; and J remember to have heard it debated here many 
Pears ago, and the Court then were of Opinion, that it 
mould be bad in the whole; foz the whole Judgment is 
wrong, fvz it is fo} n mare 283 than ſhauld have been 

} [0 much Damage upon one Piomiſe, 

and fo much upon another Pzomiſe4 fo2 if it were ſo, ſtmigbt 

erhaps be ſeveral Judgments, and in Conſequence one might 

e teverſed without the other: But the Judgment here ig to. 
recdver Damna præd. whichare the whole Damages. 


and Powell ſaid, he had known the Caſe of Jacob and _ 
Mills denied to be Law many a Time, and that there are 


1 twenty Reſolutions to the wy x oy is, (f a Remittitur 


be not entered ko; part, that it will be bad fo2 all; fog the 
Judgment is of the whole : Aud they were all of Opinion, if 
one of the Declarations were ſych, on which no amages 
ought to be recover D, it would be bad, ES 


and per Holt, 9g to that point, be had propoſh it to all 
5 the Junges, and that they were all of Opinion, That a De- 


laration yo on the Cuſtom of Merchants upon a Note, ſub» Cutoms of 
t je Defendant to the Plaintiff foz ſo much Money, Merchants. 


ribed by t 
0 jomiſing ſo much Money was vold; foz it tended to ma e 

ote amount to a reed and — "_ inde was 
reverſed in toto. Per tot. Cur. 


| 


di bid 


Owen | 
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Owen e Ackinſon. 


Amendment FT ER Jen pleaded, and Replication and d Bejolnder 
of the Ni to part, and Jſlue, Notice of Trial with Pꝛoviſo as to 
prius Roll. te other, and Rule ſerved to make up the Flue, to carry it 
Down to Trial; and che Nifi prius Roll being engroſſed 1 
— 2 ; but all the ]P2oceedings above continuing in 
Paper, the Plaintiff Had leave to — upon payment of 
Coſts. Note here, the Reco of Niſ prius was made up, 
tho' the Beco above was not; and that was faid to. 
dane frequently, and it 18 never denied to amend upon pay- 
ment of Coſts, while Things continue in Paper: Note al- 
ſo, a Caſe can't be carried down to Trial by P2oviſo, till 
the Je is made up: And therefoze the Defendant ought to 
lcrve a Rule uponthe Plaintiff, ts make up the lie: 


_ « Oe 


| 
| 4 
| | 
[ 


1 35. "ip | 0 | Groyenor & Fenwick. 


New Trial As TER 4 rial at Bar, and Qerdif fo? Lees in 
denied after | Ejedment, a new Trial was moved foz, upon the me: 
Trial at Bar. rita ot the Cauſe, and alſo upon an Affdavit bought into 
Afdavit. Coutt containing in ſubſtance, that the Wigan 8 . 
were kept bach by a Report {p2ead in Holland, where they 

- tnere in thee Clap to England 4 that the EMitneffes that were 
already come over, haͤd deen land by the — but the Aﬀdavic 


did = name any who fon read 't g . A epat it was 


bp the Agchts 91 * 4 enwlek. And tho' 
e SE were di th th 11 upon ſeverat 
Reaſons, ane whereof — "thi e Erfal taſted about Irteen 


Hours, aud abundance of Evidence were 17 on both des, 


yet the 2 * agreed on their fin in halk an bour's - 
Time. the Court would not gr ank a new Trial: Jud 
the Caſe of Gay and Grofy 3 de ＋ remembzed; fo2 
the Court declared, that ah 0 10 Par the Baile 
not eaſily grant a ew by wore efpecia mY ſeftment, 
Where the firſt UWerdif 18 


ws e awe 110 pr x" 

bow the Gerdi wap 4 Mu qr back 0 e. in 
Cas Mone it was diferetſonary in thi Whats gurt to by 

dt. Aud here they begged leabe to mend their N 

was oppoſed fo} this eaſon 4 that now 1 — learnt 4 1 | 


4 Court 
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Court, what would do their Buſineſs, it would be dangerous 
to let them in to wear it: To which Hole ſalb, That it was 
krequenk in Chancery, after a Citneſs had cwozn befoze a 
Malter, to examine him again viva Voce in Court: But Ser⸗ 


jeant Powis teplied, that it was no frequent Thing do to do; 


ko in all his Time, he had known it done but twice. And 
Powell declared his diſlike of mending Affidavits, where the 


Patty knew before what was necefſary, and had nat ſiwom 


: # Cooper and the Hundred of Baſingſtoke. 
a= Action againſt the Pundzed upon the Statute of Win- 
the Allizes to this effef, 


ſefafors to him unknown, who took Poſſeſſion of him, and 


= © Lat 6 14 hy fd. v4 


Hue and 
cheſter, of Hue and Cry a ſpecial Uerdii# was found at © 
YE Allie hat the Plaintiff was travelling » 
in the Highway, within the Þund2ed of Michel, Devon; that dred and 
thereupon he was there aſſaulted, any ſet upon by ſeveral Ma- Robbing in 


another, Ac- 


tion lies 


carried him into a Copplce hard by the ſald highway, in the where the 


BE : 
ing in 
ne Hun- 


Pundzed of Baſingſtoke, and there did rob him: The Quel Robbery 
tion was, Chether the Þurd2ed of Baſingſtoke be chargeable '*** 


with this Robbery? And this Caſe was argued ſeveral Times 
ar the Bar. 9 | | 


| and now this Term, 275 J. Holt declared the unani⸗ Opinio Caries = 


mous Opſittion of ehe Court, that the Pundzed of Baſingſtoke 
io chargeable, Jt has been enbeavotired to maintain, that 


1s moſt platii upon the Clozds of the Qerdif, that it wag 
whotly committed in the Pundzed of B. fox without all quet: 


tion ik theſe had been two Counties, as they are two Bun. 
County and carried ind 


the other, and there robbed, the Robbers muſt have been tri. 


diede, and he had been taken in one 


ed, where the Robbery was committed ; Mow then ik the 
Robbery be tammitted in the Hundzed of B. by the erpzeſs 


this Robbery was committed in the Pundzed of M. but it 


cows of the Statute it is chargeable, ſo that the wun⸗ 


Ned where the Robbery is committed, ſhall be liable ta make 
ſatisfafton fox the Robbery t Moto it is (mpoſſible in this 


Caſe to miake the Robbery committed in the Pundzed of B. 


ta be a Robbery from the Time of the Aſſault, which was 


in the wPundzed of M. fot there is no manner of Reaſon to 


male a Relation in this Caſe 4 fo} it is no wap line che 
—_— „ | ar = Caſe 


— 
— —— 
— — ä — —ů—ů— 


— — ͥ — —— — 
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Caſe of Murder; where the ſtroke is on one Day, and the 
Death on the other; there to ſome Purpoſes there 18 Nela⸗ 
tion to the fitſ Day, but not to all Purpoſes Jt has Relatt- 


on to make all the Lands the Party had at the Time of the 


ſtroke given 1 and ta fozfett his Eſtate fo Life to the 
King, but to other collateral Purpoſes (© has not-any ſuch = 
Relation : Foz ie a Man be (ndifted, fo2 that he gave ＋ = 


tal Stroke to A, on ſuch a Day, whereof he langulſhed till 
ſuch a Dap; and ſo the Jury does ſay, 
did murder the Party flain on the Dap of the 


arty indicked 
troke given, 
lt will be bad ; but they may conclude he killed him on the 
Dap of his Death. 4 Co. 41. Ju this Caſe there (8 no Robbery 
committed till the Platntiff is in the Pundzed ok B. fo2 there 
the taking away is, which is the Faft that makes the Pundzed 


that the 


- chargeable : Beſives in the Caſe before 1 of the Relation ; 


It A. give a moztal Wound to B. on the zu of March ſup⸗ 
poſe, whereof the Party dies the laſt of March, between theſe 
two Days C. has received and comfozted A. oz ff a Conſta⸗ 
ble had him in his cuſtody, and ſuffered him to eſcape between 
the two Days, C. ſhould not be acceſſary to the Felony, noz 
the Conſtable guilty of the Eſcape of a Felon. Vide 11 Kl. 4. 
49. Pl. 401. The pardon of all Dffences and Mildemea⸗ 


 nozs after the Stroke, and bekoze the Death, paͤrdons the 


Murder that follows : That is, Suppoſe Pardon be of all 
Offences committed by him befoze the roth of March; that 
pardoiis the Stroke, and by conſequence the Purder that 
enſues by the Death of the Party; but in our Cale, there is 
not any colour fo2 a Relation : Fo2 the Aſſault is not the im⸗ 
mediate and efficient Cauſe of the Robbery, but is only the 
occaſion o2 Cauſe ſine qua non of it; therefoze there is no 
neceſſity of a Relation to it; and if there be no Relation, 
then of neceſſity that Hundzed muſt be liable, where the Fact 


is committed, and that is the Hundzed of B. 


This is not a new Cate, but has been determined already. 
Hutton Dean's Caſe, A. is aſſaulted in one Hundzed, and 


flies into another Pundzed, ſill purſued by the Robbers in 


purſuance of the Aſſault, he is there taken and robbed ; and 
there is as much Reaſon to make this Robbery relate to the 


firſt Aſſault, as there is in our Caſe; and there it is held 


that the wundzed in which he was robbed, ſhould be only 


Coos that is, the Þundeed in which the adual taking away 


$ |- And 


. 
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ann the Cale in Gold&b, allowg this to be Law: Thieves. 
came upoit a Carrier and ſeized on him and his Hozſes, and 


- dzove his Hoſes into another Pundzed, and there they rifled big 


CUaggon z and the Pundzed were the ring was, was not 


chargeable, becauſe lt was a compleat Robbery, by taking 
the Carrier and the Pozſes into their JPoſſeMigu 4 and the ri⸗ 
fling dfter does not make it a greater Robbery than it wag 


befoze z but if the Carrier had been left in Poſſeſſlon of his 


CUaggon and Horſes, and only obliged to lead inta that place, 


und there the Goods were taken from him, there the place 


where the Goode had been afvally taken from him, had been 


charged. But the true Reaſon why the Pundzed of B. flands . 


charged is this; It is to be known that the Þund2ed is not 
charged becauſe they did not pzevent the Robbery, but becauſe 


they have not taken the Malefatozs after ; fo2 let the mi. 


chief be ever (ſo great, ik they appzehend the Malefactozs 


within kozty Daps, as the Law ſtands now, heretokoze 
within half a Pear, they ſhall not be charged ; then here is no 


Obligation on the Wundzed of Michel, Devon; fo2 there was. 


no Robbery committed there, and the Robbery and charge 
does not come upon the Pundzed, tiff it be compleated and 


conſummate, and they fail of taking the Robbers within the 


Time limited; and fo2 that default they are charged, and not 


becauſe of any Robbery committed; and the Hundzed is not 


bound to purſue a Man fo2 an Aſſault, no2 foz a Battery even 
to Death, no2 ſhall they incur any Fozkeitures fo2 not appꝛe⸗ 


hending ſuch Offenders ; and fn this Cauſe, there was no- 


thing done in the Þund2ed of M. but the Aſlault; and if there 


be no obligation on the Hundzed of M. to take the Robbers, 


then of neceſſity the Hundzed of B. muſf do it, becauſe the 
one oꝛ the other muſt. 


Obj. Suppoſe an Aſſault be made in one Hundzed by Day, 

and the Party is carried into another Hundzed, and kept till 
Night, and then is there robbed in the Might-Time ; it is 
not reaſonable in that Caſe, that the Hundzed where the Rob- 
bery is committed, ſhould be charged, becauſe the Robbery is 


Anſw. The remedy fails there, becauſe there is no Reaſon Reſp, 


to charge the Þundzed where the Robbery was committed, be- 
cauſe it was by Might: So if he be taken in the Highbay by 


Obj. 
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Alder and Aſſiſters in Deer- 
ſtealing, from p. 129, 10 137 


Alien pleaded, and Demuror tl t 


thereto, I 
Amendment of a Record, & 
can't be by the Draught 


: of Council, 104 
— l the Record of N{/ 1 — 
49,15 


— of the Placlta, as being no | 
part of the Declaration. 12 1 

— of the Record, certifie 
by the Warrant below, 124 

pry Vide Covenant, 
reſt, What is s (ufficient 2 


reſt, 

. wolf Proceſs below ill, be 
cauſe the Plaint was levied | 
before the Debt accrued, 55 

Aſſault on a Man's Wife and 
ſolicitation of Chaſticy, a 
Prohibition. 78, 79 

A gs, What makes ot leat 
1 to charge th of leir. 


2743 
S 


. — for hindring Arbi⸗ 
 * trators, from making their 
Award. 25 5 


— one taken theteon, to = Tn 


examined on n 


e gainſt 1115 or for Wh | — 
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: 
Bail on Hab. Corp, for remove- 
ing a Cauſe from * to 


„A. 
760% l. A Feme CW 
held to (pecial Ball. 10 
god Bail required by ſuch 


ay, or Execution to 8 


=== 2 /. Fac. againſt the Bail 
who had rendered the Prin» 


„ cipal, -  $1,77, 98. 

Vine Tae Seire * 

Bail can't render the Principal | 
after Plea pleaded, 

— may render the Principal 

pending Error, Cc. 98 


—— [0 be put in, before mo- 
tion for bringing in Princi- 
pal, Intereſt and Coſts. = 


— after entrin N | 
ment on a Warrant'o Attor- 
ney. wy 
Bhkil-Bond, nds gs thereon, 
after a Nonſuit. 54 
— — Aſſigned and accept. 
ed by the Plaintiff, he can't 
3 except ageinſt the 
52 5 LES . 11 7 
aying proceedings an 
| et orhe Marcers on Bail dr 
„ 54 4 55, 62 
Bal t. The Stature of two 
2 8 _ - aig and Value 
caged, GG. 6 
2 Where one ſhall 55 
Bankrupt by reſuſing pay: 
ment, tho' | e does not ab- 


ſeond. x "Is 
5 | Ba. 


"TABLE. 


| Baron and Feme 3; Vide Feme, 

Marriage Articles, 

— bring Caſe for ma» 

_ licſouſly indi ing the Wife 
of a Riot, how laid. 104 


—— they ought not to 


join in Treſpaſs, for taking 
their Goods; 105 

Bill of Exceptions, in what 

Caſes to be allowed, or a 
new Trial. 

Bills of Exchange, 
of Merchants therein. 86 

Bang“ Vide Peers, 

Bond to pay Money when the 
Obligee puts in his Anſwer 
in Chancery, the Obligee is 
to give Notice. 

Bond and Judgment with De- 

 feazance, not, to ſue Execu · 
tion before 16 Juni, Obli- 

ce takes out a H. Fa. 20 
lj, ce. Executes it 16 50. 

#ij,, and good. 48 

Bridges, One may be liable to 
Repair them three Ways, viz. 
by Deed, by Preſcription or 


ratione Tenura. 54. 55. 98, 99 


5 
1 


C. 


Capacity. The Kings natural and 
politick Capacity. 78 
Capias ad ſatisfaciendum ; Vide 

—_—: 
Caſe. Action on the Caſe, for a 
falſe Return to a Mandamns. 


| 7 = 
—— For a falſe Return to Par- 


liament. 3 
- Certificate. The Judge that try- 


- ed the Cauſe, tho removed, 
may certify. 


63 


6 
the * | 


| 


1 


Certiorari for removing juſtices 
Orders, not to lie till after 
Appeal. Page 10 
— ſpiclal, and the Orders 
| 8 removed general, is 
0 7 
— Tis not uſual to ſend 
it to the Aſſizes, without 
ſpecial Cauſe, 1 
— removes all Plaints pend- 
ing at the Time of the Re» 
turn. 332 
_ The JuriſdiQtion and 
rivileges of that Ciry, 92, 


Church, and Chancel, and 2 
munion-· I able, Repairs there» 
of, G. and Rates for the ſame, 
| 69, 90, 18, 182 
Common, One Tenant in Com- 
mon ejects the other, Via. 
Leaſe, Entry, and Outer. 


Common-Pleas Privilege 2 
ed by a Clerk, Replic, that 
he conſented. 3 97 

Continuance of Writs, vis. Hei. 
Fa, and Ca. Sa. &c. 5, 68 

Couſtruition of Wards, &c. Vi- 
de Grammatical Conſtruct ions, 
and Wor as, be + 

Copyholds not to be ſeized. 
upon a Recognizance, 37 

Coroner's Inqueſt is ro ſit be- 
fore the Body buryed, or an 
Indictment lies, 10, 16 

Traverſable, and 

they ought to have the View. 


Coſts not to be had againſt the 
Proſecutor, on an Informa- 
tion at the ar. 47 

— to be paid by Execu- 

tors or Adminiſtrators, ſor 

not 


—— 


| norgoing ee at 5c 


Coſis and Damages vw the Huſ- 
9 for ſlandering of the 


Court of Honour, or 7% 
Its Conſiitutlon and Ju» 
Asen. 

7 Frauds therein, how 
tyled. 

Cuſtom of Merchants 


of Exchange, &c. 96, 1 
Covenant, A Diverl fey in t . 
Words thereof. 154 


ee not againſt an 
Inſant Apprentice, 5 
Covenants to Hand ſeigtd 4 Uſes, 
Vide Un and Jeans in Tail, 
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